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INTEREST OF AMICI CURIAE *
Amicus, the NAACP Legal Oense and EducationalRd, Inc. (LDF), is a

non-profit, non-partisan legarganization founded in 194Qnder the leadership of
Thurgood Marshall, to achieve racial fige and ensure the full, fair, and free
exercise of constitutional and statytonghts for Black Americans and other
communities of color. LDF has worked for mdhan three-quarters of a century to
secure, protect, and advaneeting rights and combat threats to equal political
participation. To this end, LDF has spezaded litigation, legislation, education,
and other advocacy to end felony disanchisement. Specifically, LDF has
affirmatively litigated cases or served asaamcus party in s challenging felony
disenfranchisementuss in: New York Hayden v. Patersqrb94 F.3d 150 (2d. Cir,
2010)); WashingtonHRarrakhan v. Gregoire 623 F.3d 990 (9th Cir. 2010) (per
curiam)); AlabamaChapman v. Goode®74 So. 2d 972 (Ala. 2007) atslasgow
v. Allen No. 08-cv-801 (M.D. Ala. 2008)); and low&(ffin v. Pate 884 N.W.2d
182 (lowa 2016)).

LDF was also a founding member o&tRight to Vote Campaign, a national

collaborative of organizations challengifedony disenfranchisement laws through

! As indicated in Amici’s accompanying motion feale to file this brief, pursuant to Uniform
Court of Appeal Rule 2-12.11, Amicffam that they, in preparing itk brief, reviewed the briefs

of both parties in this case. Amici have endrad to address issuesised by them without
making redundant arguments, as well as to ofiemique perspective on the issues raised by this
case that is not offered in théher parties’ respective briefs.
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litigation, legislative actionand public education. dilitionally, in 2015 and 2016,
LDF urged the governors of Maryland andlifdania to change state laws, which
they did in conjunction with the statesespective legislatures, to expand the
franchise to peopleith felony convictiong. Over various legislative sessions, LDF
also has pushed for the passagethdd Democracy Restoration Act—federal
legislation that seeks to restore votinghts to previously incarcerated people in
federal elections.

Amicus, The Sentencing Project, founded 1986, works for a fair and
effective U.S. criminal justice system byomoting reforms in sentencing policy,
addressing unjust racial disparities andgbices, and advocating for alternatives to
incarceration. Over two decades, The 8eaing Project has produced a series of
reports and analyses that serve as theaggirsource of data on the scale and impact
of felony disenfranchiseme policies in the United States. The organization has
produced policy reports, jonal articles, and op-ed comntary that have received
national attention. Staff of The Sentenclgject have been invited to testify on
felony disenfranchisementtoee Congress and state Igigitive committees, and the

organization was also a founding membethef national Right to Vote campaign.




Amicus, Southern Poverty Law CentSPLC), is a nonprofit civil rights
organization dedicated to fighting hate and bigotry, and to seeking justice for the
most vulnerable members of societyn& its founding in 1971, the SPLC has won

numerous landmark legal victes on behalf of the expkeid, the powerless, and the

forgotten. In



Given Amici’'s extensive experience\amtating for fair and equal political
participation, including by challenging lémy disenfranchisement laws, Amici
submit this brief to: (1) provide histeal context for the racial discrimination
inherent in felony disfranchissent laws, including Louisiana®and (2) explain the
present-day impact of such laws, inchglithe law at issue here, on Louisiana,
including on the Black community in the stéte.

SUMMARY OF ARGUMENT

The right to vote is “a fundamental political right . . . preservative of all

rights,” the “essence of a democratic sociéty,”



to vote is undermined” Louisiana, in principle, agreés.

That said, the political franchises never been fully extendedaibadults in
this country. For far too long, only prapied white men in Louisiana and elsewhere
were allowed to vot&. However, as the franchise expanded to include individuals
who are racial minorities and women, legtsres adopted purportedly race-neutral
felony disenfranchisement laws as a poweafud discriminatory formal barrier to
ballot access and the equal opportunityetect one’s candidates of choice and
participate equally in the political procéds. After the Civil War, felony
disenfranchisement laws veeexplicitly passed to veden Black voting strengfii.

The successors of those laws ren@irthe books in Louisiana and elsewh€re.

8 Wesberry v. Sander876 U.S. 1, 17 (1964).

® Adkins v. Huckabagy99-3605. p. 7 (La. 2/25/00); 755 So. 206, 211 (The right to vote is
fundamental to Louisiana citizenssge also Denham Springs EconvDBist. v. All Taxpayers,
Prop. Owners04-1674 p. 14 (La. 2/4/05); 894 So. 2d 325, 335 (“[The right to vote] is paramount
to our democratic process and attempts to circatrtat process must be curtailed.”). Indeed, as
Appellants make clear, “Louisiana’s unique consithal language confers stronger protection to
the right to vote than its federal caarpart.” Appellants’ Reply Br. at 14.

10 Shklar,supranote 7 at 25-62.

11d.; see also Shaw v. Rers09 U.S. 630, 640 (1993) (acknowlemgithat “[o]stensibly race-
neutral devices such hbieracy tests with ‘grandfather’ claas and ‘good character’ provisos were
devised to deprive black \ats of the franchise”),ane v. Wilson307 U.S. 268 (1939) (the U.S.
Constitution ‘hullifies sophisticated as well as simpléaged modes of discrimination. It hits
onerous procedural requirements which effecivedndicap exercise tie franchise by [racial
minorities] although the abstract right to @mhay remain unrestricted as to racefuisiang 225

F. Supp. at 355-56 (following the Supreme Gsufdemolishment of the white primary,”
identifying the race-neutrahterpretation test as adphisticated scheme to disfranchise [Black
people” and finding it racially discrimit@ry in purpose, operation, and effect).

12 pippa Holloway, Living in Infamy: Felon Disfnchisement and the History of American
Citizenship 3 (Oxfad U. Press 2013).

13 Angela Behrens, Christopher Uggen, & Jeff Marial)ot Manipulation and the “Menace of
Negro Domination?



Today, most states, save for arweew, have abandoned permanent
disenfranchisement for fahy offenses and, instead, restore voting rights to
individuals who have completed their senten¢e®ther states restore voting rights
to individuals once they hawampleted incarceration. At issue in this lawsuit is
Louisiana’s policy of denying voting rights toore than 71,000 of its citizens, who
are under community supervision, meanon probation and parole, following a
felony convictiont® It is unsurprising that Louisiana’s policy of barring people on
probation and parole from voting has a draahd significant impact on the state’s
citizenry. For almost two decades, Louisidras been the top state incarcerator in
our country; it imprisons a greater shareitefcitizens than angther state. In
addition to having the country’s higheisicarceration rate, Louisiana’s rate of
correctional supervision (pbation and parole) is 11 ment higher than the national
average of the states.

Compounding matters, the state'selony disenfranchisement lawe’s



are disproportionately impacted amormgpge disenfranchigdewhile on probation
and parole. This disparity is not happenst but is emblematic of disparities at
every level of the Louisiana Criminal Jugti&ystem, from arrest to incarceration.
Disparities persist even after taking did#atial involvement in crime for certain
offenses into account. The racial dispes produced by the law’s intersection with
the state’s criminal justice policies andgtices conflict with ample evidence that
demonstrates that the expansion ofting rights leads to inclusive, safer
communities and has wideread public support.

For these and other reasons, this Congd rightl of thr



ARGUMENT

FELONY DISENFRANCHISEMENT LAWS, INCLUDING
LOUISIANA’S, ARE INCONSISTEN T WITH THE FUNDAMENTAL
PRINCIPLE OF AN INCLUSIVE SOCIETY.

A. Louisiana’s Felony Disenfranchiement Law Is Rooted in Racial



requirements—now renderaliegal—as a means of ekiding these significant
populations of Black Americans from the franchie.

The history of felony disenfranchisemantLouisiana took a similar path.
The precedent began prior to the Ciwflar, when white men—the only eligible
voters—were barred from voting if they comrmadtone of four felonies, all of which
actually related to the integrity of electiofisHowever, when the U.S. Constitution
extended the right to vote to Black men afte war, Louisiana expanded its practice
of felony disenfranchisement. The 18RB8uisiana Constitution disenfranchised
anyone who committedany felony?? The same practice continued under
Louisiana’s 1921 Constitutioit. As described below, political leaders in Louisiana
expanded the scope of felodisenfranchisement laws toaintain wealthy white
power and control and reduce the politipalwer of Black Americans and lower-
class white individual® Whether explicit or implicitas detailed below, the racial
animus underlying Louisiana’s gs#infranchisement law, like other

disenfranchisement laws, was clear.

19 Keyssarsupranote 18 at 111-12.

20 Appellants’ Opening Br. at 5-6, n.dee alsppellants’ Reply Br. at 15 n.11 (citingx. Const.
art. VI, 8 4 (1812)).

21 Appellants’ Opening Br. at 5-6, n.1 (emphasided) (citing La. Consart. VI, § 4 (1812)).
221d. at 6 (citing La. Const. art. VIII, §6 (1921)).

23 Holloway, supranote 12 at 92-93.
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1. Explicit Racial Discrimination Motivated the Adoption of
Louisiana’s and Other States’ Criminal Disenfranchisement
Laws.
Explicit racial bias motivated many stat felony disenfranchisement laws.
The president of the 1901 Alabama constitual convention prdaimed that the
convention’s goal, in light of the Fourterand Fifteenth Amendments, was “within
the limits imposed by the Federal Constitutitmestablish white supremacy in this
State” and “if we would havehite supremacy, we musstablish it by law — not by
force or fraud.2* The convention significantly expded the list of disenfranchising
crimes in that state to “any crim&violving moral turpitude,” among othefsWhen,
almost a century later, the U.S. Seime Court declared Alabama’s expansive
disenfranchisement law uncdibtgtional, Alabama did not deny the racial intent of
the law, arguing only that it was not unctingional because “the real purpose . . .
was to disenfranchise poahites as well as blackg®’
Louisiana was just one of several smtthat followed a similar racially

discriminatory stratagem in passiitg felony disenfranchisement I&. “In the

eighties and until 1898, [Black people]liouisiana continued to vote and to have

24 1 Official Proceedings of the Constitutionabr@ention of the State of Alabama, May 21st,
1901 to September 3rd, 1901 at 8-9 (1940), as quotddnter v. Underwood471 U.S. 222, 229
(1985) &Underwood v. Hunter730 F.2d 614, 619 (11th Cir. 1984).

25 Hunter, 471 U.S. at 226.

261d. at 230.

27 Andrew L. Shapiro, NoteChallenging Criminal Disenfrariisement Under the Voting Rights
Act: A New Strategyl03 Yale L.J. 537, 538 (1993).
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their vote solicited by all parties. This not surprising. In 1888[,] there were
127,923 [Black] voters and 126,884 whi®ters on the registration rolls in
Louisiana; the population of the stavas about fiftyper cent [Black].2®6 The 1896
election

was the turning point that led directly to the
disfranchisement of [Black peajlin Louisiana. . . . It was

a bitterly fought election.The main issue . . . was the
problem of [Black] suffrage.Again[,] the [Black] vote
was decisive in many parishes. Murphy J. Foster who ran
on a ‘white supremacy’ platforphad his heaviest majority

in parishes where the [&k] registration was the
heaviest®

Promptly after Governor Foster prevdiene requested that the Legislature
call a constitutional conventio. Judge Thomas J. ®enes, Chairman of the
Judiciary Committee of the Convention anfhamer president of the American Bar
Association, described the purpose of @mvention: “We (meet) here to establish
the supremacy of the white race, andwlinite race constitutes the Democratic party
of this State.®® The Convention of 1898 “interpest its mandate from the ‘people’
to be to disfranchise amany [Black people] and dew whites as possiblé? At

the 1898 Constitutional Conveoti, delegates took direetim at Black voters,

28 |_ouisiana,225 F. Supp. at 367-70.
291d. at 369.

301d. at 371.

3ld.

32q.
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enacting several provisions targeting Blaaiters, of which a policy of felony
disenfranchisement law wasme. In addition to a fehy disenfranchisement law,
Louisiana adopted the now illegal grandfatbtause, as weks educational and
property requirementS. After the Convention, Governor Foster stated:

The white supremadgr which we have so long struggled
at the cost of so much precious blood and treasunew
crystallized into the Constituticas a fundamental part and
parcel of that organic instrument, and that, too, by no
subterfuge or other evasions. With this great principle
thus firmly imbedded in # Constitution, and honestly
enforced, there need be no longey fear as to the honesty
and purity of our future electiori$.

To be sure, this sentiment was not lirdite Deep South states like Louisiana,
Alabama, or Mississippi: for examplduring the 1821 New York constitutional
convention, which establisti@ property requirement for Black Americans, but not
white Americans, voters expressly provideddisenfranchisenma after conviction
for “infamous crimes,” onelelegate expresdehis opposition to Black suffrage as

“derived not from the distinction of cololnut resorted to as a rule of designation

33 Louisiana 225 F. Supp. at 373.

34 1d. at 374 (quoting La. Senate J. 1898, 33-3®pleasis added). Aa federal court has
recognized, following the 1898 Convention, “[wédee handicapped inugying the legislative
history of the Constitution of 1921 because, at tlypest of . . . the former Governor . . . the
Committee [on Suffrage and Elections] met in seceeyno minutes wekeept of any discussion
or debate.”Louisiang 225 F. Supp. 353 at 375-76. Notwitdinding, newspaper accounts confirm
that disenfranchising Black Louisianans remadia central purpose tifat Conventionld. at 376.

12
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by Black American$? Likewise, in 1895, South Carolina opted to disenfranchise
people convicted of larceny, but not teasonvicted of embezzlement, based on a
belief that Black Americans were more likéb commit the former crime and white
people more likely to commit the latt¥. Similarly, the 1890 Mississippi
constitutional convention disemahchised those convicted of crimes such as theft or
burglary, but not robbery or murder,ided by the belief that Black Americans
engaged in crime were mofikely to commit less serious property offenses as
opposed to the more “robust’icies committed by white peopté.Louisiana, like
many of its neighbors classified crimesolving moral turpitude as felonies, under
the false and discriminatohelief that crimes such a®mestic violence were more
likely to be committed by Black individuafs.

These strategies, among many othéeg] their intended effect—reducing

Black political participation in Louisiana

14



the Civil War to 1 percent in 1929,

2. The Fear of Purported Criminality of Black People Has Also
Led to the Adoption in Louisiana and Elsewhere of Felony
Disenfranchisement Statutes.
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incarcerated adults at a rate one-and-atimals the national &vage, and five-and-
a-half times higher than the statih the lowest incarceration rate.ln 2008, when
the national average first approached 1 afuevery 100 adults, Louisiana already
incarcerated 1 out of every 55 ad@éftsln addition to having the country’s highest
incarceration rate, Louisiana’s rate obrrectional supervision (probation and
parole) is 11 percent highethan the national avera§e. Critically, a
disproportionate number ¢iose under supervision forldaies in Louisiana have
only ever been convicted of non-vioteoffenses and, thus, many of these
individuals do not pose significant public safety risks to the p@blic.

Similar to the national nar, Black Louisianans are also more likely than
white Louisianans to come into contastth the criminal jstice system even
accounting for differential crimrates. “In New Orlean$yr example, in the first
qguarter of 2016, black men in New Orleamsre 50% more likely than white men

to be arrested. Black women were 53%f6re likely than white women to be

65 Carson & Andersorsupranote 64 at 8.

¢ Reducing Incarceratigrsupranote 64 at 2.

676 Million Lost Voters, supraote 15 at 15.

%8 Daryl G. Purperaivaluation of Strategies to Reduaguisiana’s Incarceration Rate and Costs
for Nonviolent Offenderd_a. Legis. Auditor, 1-2 (Aug. 13 2016), http://bit.ly/2z5ship (stating
that “Louisiana incarcerates a higher numbenaiviolent offenders thatlhe national average”
and finding that 58.6 percent 6individuals incarcerad or under DOC supervision during fiscal
years 2009 to 2015 [in Louisiana] . had nonviolent offensesly, meaning they had no violent
convictions in their past”see alsdevin Kane Louisiana Locks Up MorBlonviolent Offenders
Than Neighboring States WithoAthieving Lower Crime RateBelican Institute (Aug. 25, 2016),

http://bit.ly/2z4GCcd (“While crime rates in Louisiana, South Carolina, and Florida are nearly

identical, Louisiana sends people to prison fonviolent offense at twice the rate of South
Carolina and three times thate of Florida.”).

20



arrested.®® Louisiana is home to what hasen described as America’s “arrest

capital:”

In 2013, the Gretna police piartment made 6,566 adult
arrests, or a little more than ofoe every three of Gretna'’s

roughly 18,000 resident&@lthough arrests include non-
residents). That's about 14 times the arrest rate in the

typical American town, accordi

21



Although only about 33% of all Louisiana residents are
black or African American ahe, as of June 2016, 67.5%
of the state’s adult correctional population (in state and
local facilities, as well asdnsitional work programs) are
black; 65.8% of the State’s Death Row is black; 73.7% of
adults serving life sentencese black; 80% of “youthful
offenders” in the state corrganal system are black; and
80.1% of adults serving time

22



impact of these laws dapes Black American commiires of the collective power

of the votes of disenfranchised melas and neighborsand facilitates the

development of a culture of politicabnparticipation among community members
who have the ability to vot€.

. RESTORATION OF VOTING RIGHTS FOR PEOPLE WITH
FELONY CONVICTIONS ON PR OBATION AND PAROLE WOULD
STRENGTHEN COMMUNITIES IN LOUISIANA AND HAS WIDE
PUBLIC SUPPORT.

A. Expanding Voter Eligibility in Lo uisiana and Elsewhere Leads to
More Inclusive Communities bylncreasing Civic Engagement and
Public Safety.

Our democracy and the communities withiare stronger and healthier when
all of its members have the opportunityptarticipate equally ithe political process
and elect candidates of theinoice. People with felony convictions are more than
“felons” as Appellees and Amicus Attey General Landry refer to thefh.They
are our family members, friendseighbors, and fellow citizens.

Criminologists have found that a spkrception as a responsible citizen

reduces the likelihood of cumitting a criminal offens& Therefore, it is critically

important to ensure that individuals witnvictions have the oppganity to take on

"7 Bowers,supranote 76 at 740—41.

8 See, e.g Appellees’ Br. at 6; Amicus Br. at 4.

O Christopher Uggen, Jeff Manza, & Angela Behréess than the Average Citizen: Stigma, Role
Transition and the Civic Reintegration of Convicted Felionafter Crime and Punishment: Ex-
Offender Reintegration and Desistance fr@nme, 258, 259-60 (Shadd Maruna & Russ
Immarigeon, eds., Willan Pub. 2004).
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regularly works on local elections, but canmote because he will be on parole for
the rest of his life due to a narcotics cotiaic. He described the irony as follows:

“I can hold up a sign saying, ‘Vote for this candidate,” but | can never vote
myself[.]"® As these statements illustratesatifranchisement leaves individuals
feeling stigmatized and rejected, interferivgh their ability to participate in our
representative democracy and tstoge their sense of citizensifp.

Restoration of voting rights for peopieith felony convictions also is a
common sense public safety reform giveseaach demonstrating that participation
in the political process magontribute to reducing the likelihood of reoffending. In
one study of individuals who dabeen arrested prior to an election, 27 percent of
non-voters were re-arrestedpmpared to 12 percent afoters, a statistically
significant differencé’ The authors note that whileis difficult to quantify the
particular impact of voting, “[v]oting appesato be part of agrtkage of pro-social

behavior that is linked todesistance from crimé® Conversely, felony

25



from imprisonment into their home comnities, which may contribute to higher
rates of recidivism. The inability of a ig®n released from prison to participate in
the political process can increase thecialo distance between the formerly
incarcerated individual and the communmgaffirming feelings of alienation and
isolation and impeding acceptance and respieitte social norms and rule of 1&W.
This can lead to further criminal involveméht.

B. The Nationwide Momentum Aganst Disenfranchisement Laws
Supports Expansion of Voting Rightsfor Individuals with Felony
Convictions in Louisiana

In the last twenty years, 24 statesdanacted policies designed to reduce the
scale of felony disenfrandement and/or to facilta voter registration among
persons with a prior felony convictidh. Most relevant to the case at hand is the
experience of several states that haseently extended voting rights to persons
under community supervision. For exampih 2001, Connecticut eliminated the
ban on voting by persons on felony probatior2006, Rhode Island voters approved
a ballot measure to extend voting rightsprsons on probation or parole; and in

2016, Maryland enacted legislation that alsstored voting rights to persons under

probation or parole supervisiampacting more than 44,000 peopfeEven before

89 Mandeep K. DhamPrisoner Disenfranchisement Policy: A Threat To Democragythalyses
of Soc. Issues and Pub. Pol'y 235, 243 (2005).

9 d. (citing Howard BeckerQutsiders: Studies in the sociology of devia(iaendon, UK: Free
Press of Glencoe Collier-Macmillan 1963)).

91 Felony Disenfranchisement: A Primsupranote 14 at 5.
92
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these changes, “an estima®@D,000 persons . . . regained the right to vote” due to
changes in various state disfranchisement f&ws.

At the same time, racial minority plaiffit and others continue to challenge
in court and through the democratic pregeestrictions on voting rights for people
with felony convictions. Plaintiffs iAlabama are challenging Alabama’s felony
disenfranchisement law as violating thetiig Rights Act of 1965, citing the state’s
reinstatement of a provision which bars induals convicted of felonies involving
“moral turpitude.®  The lawsuit highlights the relationship between the
disenfranchisement praion and, as describ&dra, the state’s long history of laws
targeting Black voter®. Plaintiffs in Florida havehallenged, as unconstitutionally
vague and arbitrary, the state’s practice@manently disenfranchising individuals
convicted of a felony unless theyegpersonally reinstated by the goverfforThis
effort has been paired with a ballot iative to amend the constitution to allow
individuals to vote once they complete their senté€hcehe effort will gain ballot

access if it collects over 700,000 signatdfeBinally, plaintiffs in Mississippi have

% Nicole D. PorterExpanding the Vote: State FeloBysenfranchisement ReforBentencing
Project (2010) at 1-2, http://bit.ly/2xLd81y.
9 Class-Action Complaint for Declaratory and Injunctive Relief
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challenged the state’s lifetime ban on voti
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These and related reforms, if undedak would be met with widespread
public support in Louisiana, as they halsewhere. Indeegurveys report that 8
in 10 Americans support voting rightsrfpersons who haveompleted their
sentence and nearly two-thirds suppasting rights for persons on probation or
parolel®

CONCLUSION

While federal and Louisiana laws guait@e citizens the right to vote, the
franchise is unduly limited by an unjusregime that disproportionately
disenfranchises Black Louisianans. ®ohance the voting strength of all of
Louisiana’s citizens and communities atml promote inclusive and civically
engaged communities, among other demochaglgding benefits, this Court should
enter a judgment that restores full wagfi rights to Louisianans with felony
convictions who are on probationdparole in their communities.

Dated: November 6, 2017

Respectfully submitted,
s/ Leah C. Aden
Sherrilyn A. Ifill (N.Y. Bar No. 2221422)

President & Director-Counsel
Janai S. Nelson (N.Y. Bar N2851301)

103 porter,Expanding the Votesupranote 93 at 3see alsdrian Pinaire, Milton Heumann, and
Laura Bilotta,Barred from the Vote: Public Attitudes Towards the Disfranchisements of Felons
30 Fordham Urb. L. J. 1519, 1540 (2003) (find81g7 percent approval for restoration of voting
rights); Jeff Manza, Clem Brooks, and Christopher Ugdemblic Attitudes Toward Felon
Disenfranchisemern the United State$8 Pub. Opinion Q. 275, 281 (2004) (finding 80 percent
approval).
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