Debbie Seguin

Assistant Director

Office of Policy

U.S. Immigration and Customs Enforcement
Department of Homeland Security

500 12th Street SW

Washington, DC 20536

Re: DHS Docket No. ICEB-2018-0002, RIN 0970-AC42 1653-AA75, Comments in Response to
Proposed Rulemaking: Apprehension, Processing, Care, and Custody of Alien Minors and
Unaccompanied Alien Children

Dear Sir/Madam:;

I am writing on behalf of The Southern Poverty Law Center in response to the Department of Homeland
Security’s (DHS) Notice of Proposed Rulemaking (proposed rule) to express our strong opposition to the
proposed rule to amend regulations relating to the apprehension, processing, care, custody, and release of
alien juveniles published in the Federal register on September 7, 2018.

In pursuit of our organizational mission — fighting hate, teaching tolerance, and seeking justice — The
Southern Poverty Law Center tracks the efforts of white nationalists and anti-immigrant hate groups to
enact racist immigration policies, encourages education to combat prejudice, and directly represents
noncitizens both in seeking freedom from detention and through litigation when their rights are under
attack. Through this work, we are fortunate
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The government states in the NPRM that indefinite family incarceration is necessary to ensure families
attend all immigration proceedings in their cases. This premise has been proven false and inaccurate.
ATDs are extremely effective at ensuring compliance with immigration check-ins, hearings, and, if
ordered, removal. DHS’s own Congressional Budget Justification released in May 2017 notes that,
“Ih]istorically, ICE has seen strong alien cooperation with ATD requirements during the adjudication of
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is relying to make such a determination. Notice of hearing procedures does not satisfy the meaningful
notice requirements of due process.

Second, the burden of demonstrating that the UAC will be a danger to the community or flight risk would
properly rest on HHS, rather than on the UAC. As HHS engages in its own internal research and decision-
making regarding dangerousness and risk of flight, which they otherwise do not share with the UAC who
is the subject of that determination, it is grossly unfair to require a detained child to provide evidence to
the contrary without first seeing the evidence against them. This is in line with the Ninth Circuit’s view
that the bond hearings required under paragraph 24A of the FSA “compel the agency to provide its
justifications and specific legal grounds for holding a given minor.” Flores v. Sessions, 862 F.3d 863, 868
(9th Cir. 2017). It is also consistent with the Flores Settlement Agreement’s requirement that the
government place detained children in the “least restrictive setting appropriate to the minor’s age and
special needs,” and its presumption of a general policy favoring release. Flores Settlement at §{ 11, 14;
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By contrast, the Proposed Regulations provide foindefinite detention of Accompanied Children in
federal immigration facilities pending resolution of the long process of their and their parents’
immigration proceedings. The Proposed Regulations provide that Accompanied Children can be kept in
detention in FRCs indefinitely during the pendency of their and their parents’ immigration proceedings.®’

These regulations mirror the Government’s request in [July 2017] to the Flores court to modify the FSA

to permit detention of children for up to the entire pendency of their and their parents’ immigration

proceedings.® We note that these proceedings typically take many months and can take years.>® The court

rejected that request. Judge Gee noted that in July 2017, the government, “now seek[s] to hold minors in

indefinite detention in unlicensed facilities, which would constitute a fundamental and material breach of

the parties’ Agreement.”® The Government now seeks, through the Proposed Regulations that it contends

materially implement the FSA, to accomplish the material modification of the FSA that the Government

sought from the court and the court rejected.

B. The Federal Government’s Grant to Itself of a Right to SellLicense Detention Facilities
for Prolonged Detention of Children Eviscerates the Core Protections of the FSA

The Proposed Regulations accomplish the Government’s preferred policy of indefinite detention of
children by providing that the federal Government can seHicense its own federal detention
facilities. The Government explains in the Proposed Regulations that, to avoid the requirement of
releasing children within 20 days from an FRC to a parent or relative or (if no parent or relative is
available) to a State child welfare agency-licensed program, the federal Government will consider parents

in detention as not available and will authorize itself to self-license FRCs for the housing and care of
children on a long-term basis.®* With the FRCs thus transformed into “licensed programs” for children,
the Government explains, children could then be kept in the FRCs beyond 20 days (i.e., indefinitely
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Selflicensing is the equivalent of no licensingelf-licensing is an oxymoron, a contradiction in terms.®
It is axiomatic that one cannot license one’s self. There is no assurance of standards associated with
“licensing” when the entity being licensed is also setting the licensing standards and monitoring
compliance with the standards set. The concept of licensing inherently requires review or oversight by
another entity than the one being regulated--or the concept of licensing is transformed into “do as you
wish.” At a minimum, it is a clear perversion of the FSA’s requirement that children who are detained on
a longer-term basis must be protected through the establishment and monitoring of appropriate standards
for their care and well-being (taking into account their “special vulnerability as minors”). This perversion
of the FSA’s concept of a “licensed program” that is suitable for children underscores that the Proposed
Regulations do not implement--and, in fact, flatly contradict--the key terms and the very purpose of the
FSA.

Ample evidence demonstrates that the Government is incapable of effectively or meaningfully inspecting
its immigration detention facilities, a cruelly negligent failure of governance that puts the lives of children
and adults alike at risk. Of particular note are recent reports from the Department of Homeland Security’s
own Office of the Inspector General (OIG), finding that Immigration and Customs Enforcement (ICE)’s
inspections are “very, very, very difficult to fail”.®® This systemic failure is borne out by, among other
examples, the “untimely and inadequate detainee medical care” and “nooses in detainee cells” found in
the OIG’s unannounced inspection of an ICE detention facility in Adelanto, California that had passed its
most recent inspection only last year.** In another example, the Stewart Detention Center in Georgia
passed its inspection just days before the suicide of a mentally-
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would be children being released together with their parents to care for them (as was the Government’s
policy until 2014)%
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The proposed regulations make clear that DHS does not
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More information is publicly available regarding DHS’s record on inspections of adult ICE detention
centers—but that record provides further evidence that the agency’s self-inspections are a poor substitute
for state child welfare agencies or court supervision.

A DHS Office of Inspector General (OIG) investigation published in June found that because of the flaws
in inspections of ICE detention facilities, deficiencies “remain uncorrected for years.””® The most
frequent inspections of ICE facilities are conducted by a private contractor called the Nakamoto Group.
The OIG found that Nakamoto’s inspections were severely lacking. According to OIG, “typically, three to
five inspectors have only 3 days to complete the inspection, interview 85 to 100 detainees, brief facility
staff, and begin writing their inspection report for ICE.” An ICE employee told the OIG that this was not
“enough time to see if the [facility] is actually implementing” required policies. Other ICE personnel
described Nakamoto inspections as “very, very, very difficult to fail” and “useless.”

For the inspections that DHS OIG observed, Nakamoto reported having conducted 85 to 100 detainee
interviews. But contrary to what Nakamoto’s contract required, the conversations with detainees that OIG
saw were not conducted in private, were conducted only in English, and OIG wrote that it “would not
characterize them as interviews.” (OIG found that inspections conducted by the Office of Detention
Oversight were much more thorough, but occurred only once every three years on average, and ICE did
not adequately follow up to ensure that problems were corrected.)

C. Inaccurate Statements by DHS Leadership

In addition to the systemic flaws in detention monitoring described above, DHS’s current leadership has
shown a disturbing pattern of deceiving Congress and the public about the agency’s treatment of children.
Over the last few months, Secretary of Homeland Security Kirstjen Nielsen has claimed that DHS does
not detain children;’” that DHS did not have a policy of family separation;® that deterrence was not one
of the purposes of family separation;” and that parents deported without their children had been given the

"® Department of Homeland Security Office of Inspector General, ICE’s Inspections and Monitoring of Detention
Facilities Do Not Lead to Sustained Compliance or Systemic Improvements: DHS OIG Highlights (O1G-18-67),
June 26, 2018 https://www.0ig.dhs.gov/sites/default/files/assets/2018-06/01G-18-67-Jun18.pdf (Downloaded Oct.
11, 2018)

" Testimony of Kirstjen Nielsen, Secretary of Homeland Security, before the Senate Committee on Homeland
Security and Governmental Affairs on “Threats to the Homeland,” Oct. 10, 2018 [Quote at 1:29:43]. https://www.c-
span.org/video/?452548-1/secretary-nielsen-fbi-director-wray-testify-homeland-security-threats&live &start=5375
(Downloaded Oct. 15, 2018)

"8 Kirstjen Nielsen, Twitter Post, June 17, 2018, 2:52 p.m.
https://twitter.com/secnielsen/status/1008467414235992069?lang=en (Downloaded Oct. 15, 2018).

" Testimony of Kirstjen Nielsen, Secretary of Homeland Security, before the Senate Committee on Homeland
Security and Governmental Affairs on “Authorities and Resources Needed to Protect and Secure the United States,”
May 15, 2018. [Quote at 56:58]. https://www.c-span.org/video/?445411-1/homeland-security-secretary-kirstjen-
nielsen-testifies-senate-panel&start=3406 (Downloaded Oct. 15, 2018)
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