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INTERESTS OF AMICI

Amici are the Southern Poverty Law Center, National Immigrant Justice
Center, American Civil Liberties Union, Adelante Alabama Worker Center,
Alabama Coalition for Immigrant Justice (ACIJ), American Civil Liberties Union
of Northern California, American Civil Liberties Union of Southern California,
American Civil Liberties Union of San Diego and Imperial Counties, American
Federation of Teachers, Americans for Immigrant Justice, Asian American Legal
Defense and Education Fund (AALDEF), Asian Americans Advancing Justice
(Los Angeles and Atlanta), Bet Tzedek Legal Services, California Partnership to
End Domestic Violence, Coalition for Humane Immigrant Rights (CHIRLA),
Florida Legal Services, Inc., Greater Rochester Coalition for Immigration Justice,
Illinois Coalition for Immigrant and Refugee Rights (ICIRR), Immigrant Legal
Resource Center, Impact Fund, Jobs With Justice, Kids for College, Latin
American Legal Defense and Education Fund (LALDEF), LatinoJustice PRLDEF,
Legal Aid at Work, National Employment Law Project, National Immigration Law
Center, Northwest Forest Worker Center, Southeast Immigrant Rights Network
(SEIRN), Tennessee Immigrant and Refugee Rights Coalition (TIRRC), Wayne
Action for Racial Equality, We Belong Together, Worker Justice Center of New
York, Inc., Workers Defense Project, and Worksafe.

Amici are a group of organizations that work to protect the most vulnerable
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members of society. Together, these organizations protect the civil rights of
numerous immigrants and migrant workers, many of whom face discrimination,
exploitation, and outright abuse. The breadth of experience among amici includes
assisting migrant workers, offering healthcare and education to immigrant children,
defending the legal rights of immigrants, promoting civic engagement and
legislative initiatives, combatting violence in immigrant communities, and
Improving migrant living conditions. Amici have witnessed first-hand the federal
government’s efforts in recent years to conscript local law enforcement into federal
immigration enforcement and the harmful consequences of local involvement in
immigration enforcement for local jurisdictions and the immigrant communities
who live in them, and amici in this brief seek to share their collective experience
with the Court. Amici are deeply interested in this litigation because the Executive
Order, if implemented, will have a dramatic impact on issues that are central to
their missions and work.*

SUMMARY OF ARGUMENT

This litigation involves the constitutionality of Executive Order 13768, 82

Fed. Reg. 8799, issued by President Donald J. Trump on January 25, 2017 (the

1 Amici hereby certify that no party’s counsel authored the brief in whole or in part,
no party or party’s counsel contributed money intended to fund preparation or
submission of this brief, and no person other than amici and their counsel
contributed money intended to fund preparation or submission of this brief. The
parties have consented to the filing of this amicus brief.
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“Executive Order”), which purports to withdraw federal funding from any state or
local government that the Attorney General and Secretary of Homeland Security
declare to be a “sanctuary jurisdiction.” The district court properly enjoined the
Executive Order, holding that it violates the separation of powers, constitutional
principles of federalism, and due process. County of Santa Clara v. Trump, No.
17-CV-00485-WHO, 2017 WL 5569835, at *16 (N.D. Cal. Nov. 20, 2017).

The Southern Poverty Law Center (“SPLC”), National Immigrant Justice
Center (“NIJC”), American Civil Liberties Union (“ACLU”), and other amici
submit this amicus brief in support of Appellees Santa Clara County (“Santa
Clara”) and the City and County of San Francisco (“San Francisco”) in order to (1)
place the Executive Order within the context of the federal government’s ongoing
efforts to conscript local law enforcement agencies as tools of federal immigration
enforcement, and (2) explain the devastating consequences that such conscription
has on immigrant and non-immigrant communities and local law enforcement.

For years, the federal government has sought to leverage local jurisdictions’
law enforcement resources as part of its immigration enforcement program. Too
often—and particularly within the last year—its efforts have involved misleading,
pressuring, and coercing local jurisdictions to entangle themselves in the
deportation system, despite constitutional safeguards ensuring local governments

can choose otherwise. The Executive Order is a particularly sweeping example of
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this troubling campaign. The consequences that result when local police become
de facto federal immigration agents are devastating. Amici have seen firsthand the
costs borne by local communities across the country, including harm to immigrant
and non-immigrant residents, to local law enforcement, and to the community as a
whole.

In light of the serious harm that would result from the Executive Order’s
conscription of local governments into the business of immigration enforcement,
amici urge this Court to affirm the District Court’s rejection of Section 9 of the
Executive Order.

ARGUMENT

l. The Executive Order is Part of a Years-Long Campaign to Conscript
State and Local Police into Immigration Enforcement.

The Executive Order was issued as part of a multi-year campaign by the
federal government to recruit or conscript local law enforcement into the federal
government’s immigration enforcement efforts. These efforts have consistently
trenched on the Constitution’s federalism principles, which prevent the federal
government from “impress[ing] into its service—and at no cost to itself—the
police officers of the 50 States.” Printz v. United States, 521 U.S. 898, 922 (1997);
see also id. at 931-32 & n. 15 (federal government cannot force even “a minimal
and only temporary” regulatory burden on local officers); New York v. United

States, 505 U.S. 144 (1992) (federal government cannot force states to regulate).
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The Executive Order’s sweeping threats thus must be understood in the context of



those fingerprints and booking information (including country of birth and
citizenship, if collected) automatically are shared with ICE to check for possible
removability.> ICE championed the program as a “force-multiplier” by which it
could “leverage” local police forces nationwide.*

ICE originally sold the program as voluntary.> As local opposition grew,
states began considering withdrawing from Secure Communities.® Instead of
honoring states’ decisions, ICE reversed course and decided to force states and
localities to participate in Secure Communities if they wanted access to the FBI’s

criminal database—an essential tool for law enforcement.” In August 2011, ICE



explicit prior representations that the program was optional 8
This change in policy effectively forced all LEAs nationwide to contribute to

civil immigration enforcement on a massive scale. Because states and localities



authority expires (for reasons such as posting of bail, dismissal of charges, or
completion of sentence).®

Over the last decade, the number of detainers sent to local jails has
skyrocketed. In fiscal year 2005, ICE issued 7,090 detainers; by fiscal year 2012,
that number had shot up by a factor of 40, to 276,181.1* In Appellees’ jurisdictions
alone, ICE has requested Plaintiffs make 13,355 detainer arrests since 2006.2
This ballooning entanglement of local police and jails with ICE left many
community members with the understanding that contact with police would lead to
Immigration consequences. Fear of local police among immigrant communities

across the country dramatically increased.



people with little to no criminal record. According to ICE’s own data, nearly half
of all detainers in 2012 targeted people with no criminal record at all, and almost
two-thirds targeted people with very minor offenses, if any, such as traffic
offenses.'® In Santa Clara, a full 94 percent of ICE detainers in 2012 were issued
against individuals with no criminal convictions.'*

Detainers were also expensive for local governments themselves, because
ICE refused to reimburse them for the cost of detention, see 8 C.F.R. § 287.7(e),"®
and because localities faced steep civil liability when ICE made mistakes, such as
Issuing detainers for U.S. citizens. See, e.g., Miranda-Olivares v. Clackamas
Cnty., No. 3:12-cv-02317, 2014 WL 1414305, at *9-11 (D. Or. Apr. 11, 2014)
(granting summary judgment against county); Morales v. Chadbourne, 996 F.
Supp. 2d 19, 38 (D.R.1. 2014) (denying motion to dismiss claims against state
defendant), aff’d in part, dismissed in part, 793 F.3d 208 (1st Cir. 2015); Gonzalez

Goodman v. Penzone, Case No. 16-4388, Dkt. 32-1 (D. Ariz. filed Dec. 14,

13 TRAC, Few ICE detainers Target Serious Criminals, Tbl. 3 (Sept. 17.
2013), available at http://trac.syr.edu/immigration/reports/330/.

14 TRAC, Targeting of ICE Detainers Varies Widely by State and by Facility,
Thl. 3 (Feb. 11, 2014), available at http://trac.syr.edu/immigration/reports/343/.
15



2016).16

Despite these problems, ICE carefully cultivated the perception that local
officers were required to hold people pursuant to immigration detainers, even
though a mandate to detain a person would have been a blatant violation of the
anti-commandeering rule. See Printz, 521 U.S. at 931-32 & n. 15. ICE wrote on
its 2011 version of the detainer request form, “This request flows from federal
regulation 8 C.F.R. § 287.7, which provides that a law enforcement agency “shall
maintain custody of an alien’ once a detainer has been issued by DHS.”*’ In fact,
the regulation provided no such command, only a time limit. 8 C.F.R. 8 287.7(d);

see also Galarza v. Szalczyk, 745 F.3d 634 (3d Cir. 2014) (holding detainers are

16 Detainers are issued against U.S. citizens with alarming frequency. See
TRAC,

-10 -



voluntary). Many sheriffs and police chiefs misunderstood the detainer to be a
command, and ICE only belated conceded otherwise. See Rios-Quiroz v.
Williamson County, Tenn., Case No. 11-1168 (M.D. Tenn.), Dkt. No. 40 & 41
(federal judge requests ICE file an amicus brief regarding its position on whether
detainers are mandatory; ICE declines the judge’s request); see Defs.” Answer,
Jimenez Moreno v. Napolitano, Case No. 11-5452, Dkt. 61, § 24 (N.D. Ill. Dec. 27,
2012) (ICE concedes detainers are voluntary).

C. Federal Efforts to Conscript Local Assistance Have Proliferated
Over the Last Year.

In the past year, the Executive Branch has stepped up its attempts to hector,
threaten, and trick local jurisdictions to help it deport their residents.® Within days
of the denial of its motion for reconsideration of the preliminary injunction in this
litigation, the government issued the Fiscal Year 2017 Byrne JAG grant funding
program application materials, which added three new immigration conditions—
including advance notice of certain immigrants’ release dates, and free access to

local jails to interrogate prisoners.t® Unless localities agree to these unrelated

18 See David Post, The “Sanctuary Cities”” Executive Order: Putting the Bully
Back into “Bully Pulpit”, WASH. PosT (May 2, 2017), available at
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2017/05/02/the-
sanctuary-cities-executive-order-putting-the-bully-back-into-bully-
pulpit/?utm_term=.844e58710403.

19 DOJ, Attorney General Sessions Announces Immigration Compliance
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jurisdictions of federal funding based on such specious claims of non-compliance
with 8 U.S.C. § 1373.%

Perhaps most alarmingly, the acting director of ICE and the Secretary of
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-14 -



civil detainers for ICE, or otherwise enforcing an indiscriminate federal
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transfer requests, to enforce civil immigration laws against civil and nonserious
criminal offenders.”?®
This fear has daily consequences. For example, amicus Workers Defense

Project had two Latino?® non-citizen clients in the Dallas area decide not to pursue

- 16 -



reporting of domestic violence and sexual abuse from the Latino community in
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office.3® While both communities expressed deep discomfort with the police, 42%
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been released, but is on probation after being convicted of a felony for leaving the
scene of the accident, and has an immigration court date next year where he fears
deportation.

Because Oscar’s fear of the police led him to flee, everyone is worse off.
Most obviously, Oscar has suffered greatly and unnecessarily. Instead of sorting
out the consequences of a minor car accident in which nobody was hurt, Oscar now
has a felony conviction and risks deportation to Mexico. He lost his job as a
carpenter because he was detained for three months; he now works as a landscaper,
making much less. And to get out of detention, Oscar had to post a bond which he
is still paying in monthly installments.*® These financial consequences will
continue to affect the Ramirez family even in the unlikely event that Oscar is not
ultimately deported.

Jessica and the Ramirez children (none of whom were in the car at the time

of the accident) have also been harmed. Jessica was five months pregnant at the

40 This bond company, Libre by Nexus, has been sued for fraud by other
immigrants who were required to sign documents in English that they did not
understand and were not told of the company’s requirement that they wear and pay
for the cost of ankle monitors. See Michael E. Miller, This company is making
millions from America’s broken immigration system, WASHINGTON PoST (Mar. 9,
2017), available at https://www.washingtonpost.com/local/this-company-is-
making-millions-from-americas-broken-immigration-
system/2017/03/08/43abce9e-f881-11e6-be05-
1a3817ac21a5_story.html?utm_term=.66e210c5c3fc.
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time of the accident, and she was forced to care for her children and deal with her
pregnancy on her own while her husband was held in ICE detention. Today, she
and Oscar struggle to care for their children because Oscar’s income has shrunk
and the family has had to devote its scarce resources to Oscar’s criminal and
Immigration issues.

It is not only the Ramirez family who has been harmed—Iocal law
enforcement has been harmed as well. Instead of making a routine stop to assist in
resolving a minor car accident, the police were required to conduct an
investigation, develop evidence, and make an arrest, wasting resources that could
have been put to better use elsewhere. The local court system had to handle a case
that never would have arisen in the first place if Oscar had felt that he could trust
the police.

The lack of trust between local police and the communities they serve that
results from local police acting as federal immigration agents undermines effective
law enforcement, wastes community resources, and makes serious problems out of

minor issues.*!

41 See generally

-21 -



B.  Turning Local Police Into Federal Immigration Agents Can
Result in Private Actors Exploiting and Abusing Immigrant
Populations.

When local police are charged with enforcing immigration laws,
unscrupulous private actors are provided with an opportunity to use the police to
intimidate or exploit immigrant neighbors or employees. Anyone with a grievance
against an immigrant can credibly wield the threat of a phone call to local police
against her, with the potential deportation consequences such a call would
necessarily bring. Putting local police in the position of being used by abusive
private actors to threaten immigrants only further erodes trust between immigrant
communities and local law enforcement.

One example of this abuse occurred at the Durrett Cheese plant (“Durrett”)
in Coffee County, Tennessee.*? Durrett recruited a large number of undocumented
and impoverished indigenous Mexican immigrants to work at the plant.** Durrett
proceeded to mistreat them, referring to them as “stupid Indians” and “donkeys,”
and often refusing to pay them minimum wage or even pay them at all. This abuse

continued for over a year.

42 Southern Poverty Law Center, Under Siege: Life for Low-Income Latinos in
the South 11 (Apr. 2009), available at https://www.splcenter.org/
sites/default/files/d6_legacy_files/downloads/UnderSiege.pdf.

43
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Eventually, the workers organized and demanded that Durrett pay them their
overdue and withheld wages. In response, Durrett called the Coffee County
Sheriff’s Department and had these immigrant workers—its own employees—
arrested for “trespassing” and turned over to ICE. Durrett even provided
paperwork to assist the Sheriff in reporting its employees to ICE. The claimed
ground for the arrests—*trespassing”—was entirely pretextual. Durrett’s true
motivation in having its employees arrested was to exploit local law enforcement’s
cooperation with federal immigration authorities. By turning its own workers over
to ICE, Durrett sought to avoid paying them the wages they were fairly due, and to
deter any other undocumented workers from defending their rights.

Although the state of California and many local jurisdictions in the state—
including Appellees Santa Clara and San Francisco—have put clear legal barriers
between their own law enforcement agencies and ICE, California-based amici
nonetheless report similar worker intimidation and retaliation, especially in the past
year. Amicus Legal Aid at Work has “witnessed a disturbing uptick in incidents of
Immigration-related retaliation against workers who are immigrants—or who are

incorrectly perceived as immigrants” since 2016.** Some employers are

44 California Rural Legal Assistance, Inc., Press Release: CRLA and Legal Aid
at Work Win Landmark Ninth Circuit Ruling (June 22, 2017), available at
http://www.crla.org/sites/all/files/u6/2017/pr/crla_workersrights_pr.html; see also
Arias v. Raimondo, 860 F.3d 1185, 1187-88, 1192 (9th Cir. 2017) (defendant’s

-23-



threatening to call ICE directly, as amicus Bet Tzedek Legal Services observed in
at least two separate cases last year.*® However, the Executive Order would allow
abusive employers to rely instead on the local police or sheriffs, with whom they
might have a closer relationship.

This dangerous silencing of immigrant workers will only worsen if local
governments are conscripted into federal immigration enforcement, allowing
employers to exploit their vulnerable immigrant employees with a simple threat to
call the local cops. Amici fear that this exploitation will extend beyond the
workplace to threaten the security of housing,* medical care,*” and other major

areas of life.

attorney reported plaintiff to ICE in June 2011 after plaintiff filed a lawsuit for
violations of the Fair Labor Standards Act; defendant hoped to have plaintiff taken
Into custody at his deposition).

45 Andrew Khouri,

_24 -



C.  Turning Local Police Into Federal Immigration Agents Can Lead
to Racial Profiling and Other Law Enforcement Abuses.

Amici recognize that police officers have a difficult job, and that most of
them want to discharge their responsibilities appropriately and within the bounds
of the law. Nevertheless, it is also true that, when immigration consequences are
attached to normal policing, some police officers and departments have engaged in
racial profiling and other racially discriminatory or abusive behavior. In amici’s

experience, turning local police into federal immigration agents encourages such
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enforce immigration law.*® After the Irving, Texas police department agreed to
partner with ICE, arrest data revealed an “immediate” and “dramatic” increase in
“discretionary arrests of Hispanics for petty offenses—particularly minor traffic
offenses” consistent with “racial profiling of Hispanics in order to filter them
through the [federal immigration enforcement program’s] screening system.”>°
Similar conclusions resulted from analysis of data on individuals arrested
nationwide under Secure Communities, showing that Latinos were 93% of
individuals arrested through Secure Communities although they are only 77% of
the undocumented population.

When local police act as immigration agents, an arrest born of racial
profiling can morph into something even more sinister—an attempt to cover up
violent police abuse. Consider the experience of former SPLC client Angel Castro.

One afternoon in 2010, Castro was riding his bicycle in Smyrna, Georgia, a place

49 Tennessee Immigrant and Refugee Rights Coalition & Criminal Justice
Planning, Citations/Warrants for No Driver’s License by Ethnicity and

Race: Comparing the Year Prior to 287(g) and the Year Following 287(g) (2007),
available at http://static1.1.sqspcdn.com/static/f/
373699/7070512/1274810470237/No_Drivers_ License_1 year overview+6-
2008.pdf?token=CjxGyjZITqFgFmsjkDfOVECPSk0%3D.

50 Trevor Gardner Il and Aarti Kohli, The C.A.P. Effect: Racial Profiling in the
ICE Criminal Alien Program (Sept. 2009), available at
https://www.law.berkeley.edu/files/policybrief _irving_0909 v9.pdf.

L Aarti Kohli, Peter L. Markowitz & Lisa Chavez, Secure Communities by the
Numbers: An Analysis of Demographics and Due Process 5 (Oct. 2011), available
at https://www.law.berkeley.edu/files/Secure_Communities_by the Numbers.pdf.
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where local police participate in immigration enforcement. Two police officers
began to follow Castro and signaled him to stop for no reason other than his being
Latino. After demanding Castro’s immigration documents, the officers beat him,
breaking his eye socket and cheek bone. The officers then attempted to cover up
their attack by taking Castro to the Cobb County Jail, which maintains an
agreement with the Department of Homeland Security. The officers knew that
from this jail, Castro could be placed into ICE detention and possibly deported,
making it highly unlikely that their abusive behavior would ever come to light.
Racial profiling and police abuse of immigrants threaten the legitimacy of
local police departments within their own communities—immigrant and citizen
alike. A study of Latinos’ perceptions of police involvement in immigration
enforcement found that 62% of Latinos—including citizens and documented and
undocumented immigrants—said that police officers stop Latinos without good
reason or cause very or somewhat often.>? It is unsurprising that cooperation with
the police drops when people fear that the police will treat them differently because

of the color of their skin or their ethnic origin.>® As discussed supra in Sections

52 INSECURE COMMUNITIES at 16.
5 See, e.g.

oy
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I1.A and 11.B, this erosion of trust between law enforcement and the public makes

everyone less safe.

CONCLUSION

The Executive Order is part of a years-long effort to conscript local law
enforcement into the federal deportation system. But many states and local
jurisdictions, including Appellees Santa Clara and San Francisco, reject that kind
of involvement because of the devastating effects it has on local communities. For

the reasons set forth above, amici respectfully urge this Court to affirm.

and contacting ICE to investigate the immigration status of Latino drivers).
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Immigrant Legal Resource Center,
Impact Fund,

Jobs With Justice
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Latin American Legal Defense and
Education Fund,

LatinoJustice PRLDEF,

Legal Aid at Work,

National Employment Law Project,
National Immigration Law Center,
Northwest Forest Worker Center,
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Tennessee Immigrant and Refugee Rights
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Worker Justice Center of New York, Inc.,
Workers Defense Project,
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ATTESTATION
This certifies that all amici joining in this document concur in its content and

have authorized this filing.

/s/ Nathan M. McClellan

Nathan M. McClellan

Attorney for Amici

Southern Poverty Law Center,
National Immigrant Justice Center, and
American Civil Liberties Union
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| hereby certify that | electronically filed the foregoing with the Clerk of the Court for the
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system
on (date) :

| certify that all participants in the case are registered CM/ECF users and that service will be
accomplished by the appellate CM/ECF system.

| hereby certify that | electronically filed the foregoing with the Clerk of the Court for the
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system
on (date) :

Participants in the case who are registered CM/ECF users will be served by the appellate
CM/ECF system.

| further certify that some of the participants in the case are not registered CM/ECF users. |



