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in civil rights and constitutional cases of importance to the millions of people of Hispanic heritage 
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The 39th Congress recognized that the Thirteenth Amendment alone could not remedy the 

ongoing barriers preventing opportunities for Black people to meaningfully participate in the 

economy, and it decided to take further action. See City of Memphis v. Greene, 451 U.S. 100, 131 

(1981) (White, J. concurring). Section 1981 and the Civil Rights Act of 1866, along with the 

Thirteenth Amendment and the later passage of the Fourteenth Amendment and the Enforcement 

Act of 1870��ZHUH�³DOO�SURGXFWV�RI�WKH�VDPH�PLOLHX�DQG�ZHUH�GLUHFWHG�DJDLQVW�WKH�VDPH�HYLOV´ ²

eroding the remaining structural barriers in place that prevented Black citizens from having equal 

access to participate in the economy. Gen. Bldg. Contractors Ass’n, Inc. v. Pa., 458 U.S. 375, 391, 

410 (1982) (Marshall, T., dissenting). 

:KHQ� 2KLR� EHFDPH� WKH� 8QLRQ¶V� VHYHQWHHQWK� VWDWH� LQ� ������ LWV� JRYHUQPHQW� KDG� WR�

³UHFRQFLOH>H@� WKH� LGHDO� RI� WKH� UHSXEOLF� ZLWK� WKH� KLVWRU\� RI� $PHULFDQ� VODYHU\� DQG� OHJDOL]HG�

GLVFULPLQDWLRQ�´�6WHSKHQ�0LGGOHWRQ��The Black Laws: Race and the Legal Process in Early Ohio, 

2-���2KLR�8QLYHUVLW\�3UHVV��������³)URP�WKH�WHUULWRULDO�SHULRG�LQ�WKH�PLG-1780s through [] early 

>����@��2KLR�HQDFWHG�D�FDWHJRU\�RI�OHJLVODWLRQ´��³Black Laws´���ZKLFK�³KDG�RQH�VSHFLILF�REMHFWLYH��

to make life for [those fleeing slavery] in Ohio so intolerable that these men and women would not 

XVH�WKH�IUHH�VWDWH�DV�D�UHIXJH�IURP�>@�RSSUHVVLRQ�>@�´�Id. at 3.3  

However, it was the Black Codes enacted by southern states and the acts of private 

discrimination and violence against Black individuals that 
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See Sullivan, 98 Yale L.J., at 549



 

 

7 

�����³UHSUHVHQW>HG@��� �� ��D[]

Case: 1:23-cv-01597-PAG  Doc #: 21-1  Filed:  12/20/23  12 of 19.  PageID #: 208



 

 

8 

Co., 657 F.2d 962, 966 (8th Cir. 1981)). And yet that is precisely the aim at the heart of this action: 

to undo decades of progress in this regard.4 

As detailed supra, Section 1981 aimed to empower Black citizens to gain the economic 

power they were deprived of following centuries of anti-Black discrimination and the aftermath of 

slavery and was never intended to serve as a vehicle to cut back private, remedial measures that 

serve to further Black economic opportunity. The seminal cases interpreting Section 1981 

highlight this history and purpose. While it is recognized that Section 1981 ³SURKLELWV� UDFLDO�

GLVFULPLQDWLRQ�DJDLQVW�DOO�JURXSV�´�WKH�6L[WK�&LUFXLW�KDV�explained WKDW�³WKH�PDMRULW\�SODLQWLII�ZKR�

DVVHUWV�D�FODLP�RI�UDFLDO�GLVFULPLQDWLRQ´�PXVW�VWLOO�GR�VR�³ZLWKLQ�WKH�KLVWRULFDO�FRQWH[W�RI�WKH�$FW�´�

Murray v. Thistledown Racing Club, Inc., 770 F.2d 63, 67 (6th Cir. 1985) (citing McDonald v. 

Santa Fe Trail Transp. Co., 417 U.S. 273, 295 (1976)).5  

Furthermore, Section 1981 explicitly governs contractual relationships and was not 

intended to apply to private philanthropy like the one at issue in this case. See Doe v. Kamehameha 

Schs., 470 F.3d 827, 889 (9th Cir. 2006) (en banc) (Kozinski, J., dissenting) (noting ³QR�FDVH>V@�

https://aflegal.org/about/
https://aflegal.org/litigation/
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private secondary schools. It held that ³Title VII does not bar all preferential treatment on the basis 

RI�UDFH´�DQG�that 
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IV. Applying Section 1981 to Prohibit Remedial Philanthropy Would Hinder Black 
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/s/ Leslie Faith Jones 

Leslie Faith Jones*     

Andrea Alajbegovic* 

Southern Poverty Law Center 

111 East Capitol Street, Suite 280 

Jackson, MS 39201 

Phone: (601) 317-7519 

Email: leslie.jones@splcenter.org 

Email: andrea.alajbegovis@splcenter.org 

 

*Pro hac vice applications forthcoming 

 

Counsel for Proposed Amicus Curiae Southern Poverty Law Center, Hispanic National Bar 

Association, and Asian Americans Advancing Justice – AAJC  

 

 

Submitted: December 20, 2023 

/s/ Efrén C. Olivares 

Efrén C. Olivares* 

Southern Poverty Law Center  

150 E. Ponce De Leon Avenue, Suite 340 

Decatur, GA 30030 

Phone: 404-821-6443 

Email: efren.olivares@splcenter.org 

 

*Pro hac vice application forthcoming 

/s/ Jennifer Vail 

Jennifer Vail* 

Lucia Goin* 

Southern Poverty Law Center 
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Washington, DC 20036 

Phone: (201) 469-6455 

Email: jennifer.vail@splcenter.org 

Email: lucia.goin@splcenter.org 
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