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INTRODUCTION 
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access lawful abortion care in other states, and Defendant’s assertion that he can 

criminalize people who support such care offends the values of sovereignty and comity 

that are foundational to our constitutional structure.  
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Members of Plaintiff’s staff learned about Defendant’s statements after his 

appearance on the Jeff Poor Show. Fountain Decl. ¶ 22; McLain Decl. ¶ 23. 

Yellowhammer Fund believed that Defendant’s threats specifically targeted them. See 

McLain Decl. ¶ 23; Fountain Decl. ¶¶ 6, 22–23. In the months since his radio 

appearance, Defendant has repeatedly reaffirmed his belief that he can target abortion 

helpers when they assist with lawful, out-of-state abortion care.3 See Fountain Decl. ¶¶ 

24–27, 29–30; McLain Decl. ¶¶ 24–25, 33. 

B. Plaintiff Is a Reproductive Justice Organization that Communicates 

a Message of Solidarity and Support to Pregnant Alabamians. 

Yellowhammer Fund is a reproductive justice organization founded in 2017. 

Fountain Decl. ¶¶ 6–7; McLain Decl. ¶ 17. Reproductive justice organizations are 

typically Black-led organizations that believe all people have the right to decide 

whether to have children, when to have children, and how to parent the children they 

have in safe and healthy environments. Fountain Decl. ¶ 6; McLain Decl. ¶ 17. 
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Fountain Decl. ¶¶ 28–30. Plaintiff also would resume providing information to callers 
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especially dangerous for certain populations. Pregnancy-related deaths disparately 

impact communities of color. Id. at ¶ 35. According to a 2021 report, the maternal 

mortality rate for Black women is 2.6 times higher than the rate for non-Hispanic white 

women. Id. Specifically, the maternal mortality rate for non-Hispanic white women in 

2021 was 26.6 deaths per 100,000 live births, while the maternal mortality rate for 

Black women was 69.9 deaths per 100,000 live births. Id. at ¶ 36. 
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factual dispute between the parties” will not defeat a summary judgment motion unless 

the dispute is genuine and the fact is material to the outcome of the case. Anderson, 

477 U.S. at 247–48.  

Rule 56 permits a party to move for summary judgment at any time. See 

Reflectone, Inc. v. Farrand Optical Co., 862 F.2d 841, 843 (11th Cir. 1989) (per 

curiam) (explaining that there is no “blanket prohibition on the granting of summary 

judgment motions before discovery”); Wallace v. Brownell Pontiac-GMC Co., 703 

F.2d 525, 527 (11th Cir. 1983). A court can delay consideration of a motion for 

summary judgment to allow the nonmoving party “time to obtain affidavits or 

declarations or to take discovery,” Fed. R. Civ. P. 56(d)(2), but only if the non-moving 

party identifies with specificity how delaying the ruling “will enable him, by discovery 

or other means, to rebut the movant’s showing of the absence of a genuine issue of 

fact.” Wallace, 703 F.2d at 527 (citation omitted). Summary judgment is appropriate if 

“the pertinent facts are obvious and indisputable from the record,” and “the only 

remaining truly debatable matters are legal questions that a court is competent to 

address.” 



  
 
 
 
 
 

10 
PLAINTIFF YELLOWHAMMER FUND’S MSJ 
 

is a credible threat of prosecution. Jacobs v. The Florida Bar, 50 F.3d 901, 904 (11th 

Cir. 1995). 

ARGUMENT 

Plaintiff is entitled to summary judgment because there are no factual disputes 

that preclude resolution of its claims. As a matter of law, Alabama’s Abortion Ban 

reaches only as far as its borders, and the Due Process Clause strictly forbids Defendant 

from applying Alabama laws outside of the state’s b
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A. Supporting A Pregnant Person’s Lawful, Out-Of-State Abortion 

Does Not Violate Any Alabama Law. 
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Indians
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Id. Just as Indiana could not punish lawful conduct occurring in Illinois, Alabama 

cannot punish abortion occurring in states where it is legal. 

2. The Conspiracy and Aiding and Abetting Laws Do Not Criminalize 

Helpers Who Help Pregnant People Obtain Lawful Abortions. 

It then necessarily follows that a violation of Alabama’s conspiracy or accessory 

liability laws in connection with the Abortion Ban can pertain only to abortions 

performed in Alabama. Conspiracy requires intent to violate an Alabama criminal 

offense. Ala. Code § 13A-4-3(a). Accessory liability involves holding a person 

accountable for an Alabama criminal offense, if that person assists in the commission 

of that offense. Ala. Code § 13A-2-23. As a result, Ala. Code §§ 13A-4-3 and 13A-2-

23 do not apply to Plaintiff’s desired activities because Plaintiff seeks to assist 

Alabamians in obtaining lawful, out-of-state abortion care, which Alabama’s Abortion 

Ban does not reach.  See supra at 11. 

Defendant has threatened to prosecute such conduct as conspiracy using 

Alabama Code § 13A-4-4. That statute provides that “[a] conspiracy formed in this 

state to do an act beyond the state, which, if done in this state, would be a criminal 

offense, is indictable and punishable in this state in all respects as if such conspiracy 

had been to do such act in this state.” Id. Alabama Code § 13A-4-4 was only intended 

to codify Thompson v. State, 17 So. 512 (Ala. 1895), and this Court should interpret it 

in line with that case.  
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In Thompson, the Alabama Supreme Court determined that a prosecutor could 

indict on a conspiracy to “unlawfully take one thousand dollars . . . from [the victim’s] 

person, and against his will, by violence.” Id. at 513. The victim of the robbery lived 

in Georgia at the time of the offense. Id. There was no question in Thompson that the 

act of robbery would have been a crime in the state where it was planned to occur. Id. 

In fact, the indictment explicitly acknowledged the illegality of the act where it 

occurred. Id. at 513, 516. While the court in Thompson agreed there was no statute that 

explicitly criminalized conspiracies to commit unlawful acts in other states, the court 

explained that the clearly unlawful nature of the act in both states was sufficient to 

justify the indictment. Id. at 515–16. 

Alabama Code § 13A-4-4—which merely codified the decision in Thompson—

should not be interpreted to apply under these circumstances. Here, the threats of 

prosecution relate to activities that would be legal in the state where they occur. 

Alabama Code § 13A-4-4 can only conceivably reach conspiracies to engage in 

conduct that is illegal where it occurs. Upon information and belief, Alabama Code § 

13A-4-4 has never been used to prosecute an extraterritorial conspiracy, and it 

certainly has not been used to prosecute someone who formed an alleged conspiracy 

to engage in legal conduct. Since it is impossible for Plaintiff to “conspire” to support 

lawful, out-of-state abortions, its desired activities are not prohibited by Alabama Code 

§ 13A-4-4. 
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This was also true in Cruthers, which evaluated a statute like Alabama Code § 

13A-4-4. That Indiana statute stated: 

Aiding Felony in Another State. Every person who shall, 
while in this state, aid in and abet the perpetration or 

attempt to perpetrate an offense in another state which by 

the laws of this state is a felony, shall be deemed guilty of 
a felony, and upon conviction thereof shall be punished in 
the same manner and to the same extent as accessories 
before the fact to the commission of such a felony are 
prosecuted and punished by the criminal laws of the state; 
and it shall not be essential to the conviction of such 
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B. Applying the Alabama Abortion Ban to Criminalize Abortion in a 

State Where it Is Lawful Would Violate the Due Process Clause and 
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because the welfare and health of its own citizens may be affected when they travel to 

that State.” Bigelow v. Virginia, 421 U.S. 809, 824 (1975). A state cannot bar the 

dissemination of information about an activity that is legal in another state, even 

“under the guise of exercising internal police powers.” Id. at 824–25. The same is true 

here: Plaintiff is seeking to support abortions taking place in another state, which are 

obviously “activities that [Alabama’s] police powers do not reach.” Id. at 828. 

Because a conviction of conspiracy under Alabama Code §§ 13A-4-3 and 13A-

4-4 or aiding and abetting under Alabama Code §13A-2-23 requires efforts to support 

a criminal offense, if the underlying criminal offense is unconstitutional, it follows that 

a conviction of conspiracy to commit or aiding and abetting an unconstitutional offense 

would also be unconstitutional. In sum, if the statutes are interpreted to cover 

Plaintiff’s activities, the extraterritorial application of Alabama’s laws would violate 

the Due Process Clause and principles of state sovereignty and comity. 

C. Defendant’s Threats Violate Helpers’ Rights to Free Expression and 

Association Under the First Amendment. 

As explained above, Plaintiff’s support for out-of-state lawful abortion care does 

not violate Alabama law. See supra at 12–14. Even if this Court disagrees, Defendant 

may not prosecute Plaintiff because doing so would violate the First Amendment rights 

of Plaintiff and other Alabamians. “[A]bove all else, the First Amendment means that 

government has no power to restrict expression because of its message, its ideas, its 
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subject matter, or its content.” Police Dep’t of Chic. v. Mosley, 408 U.S. 92, 95 (1972).8 

On their face, Defendant’s threats blatantly target expression and association because 

of the messages they convey and the perspectives they embrace. As further explained 

below, Plaintiff is entitled to summary judgment on its First Amendment claims 

because Defendant’s threats impermissibly seek to criminalize speech, conduct, and 

association on the basis of their content and viewpoint, and Defendant’s asserted 

interests cannot satisfy strict scrutiny.  

1. Defendant’s Threats are Presumptively Unconstitutional Because They 

Are Content- and Viewpoint-Based Restrictions on Speech. 

The First Amendment “bars the government from dictating what we see or read 

or speak or hear.” Ashcroft v. Free Speech Coal., 535 U.S. 234, 245 (2002). It protects 

the right of all people to make their own decisions about “the ideas and beliefs 

deserving of expression, consideration, and adherence,” 
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(1989). In addition to speech, the First Amendment also protects conduct that is 

“sufficiently expressive.” See id.; Fort Lauderdale Food Not Bombs v. City of Fort 

Lauderdale, 901 F.3d 1235, 1240 (11th Cir. 2018) (hereinafter “FLFNB”).  

As a matter of law, Defendant’s threats are infringing on Plaintiff’s right to 

engage in pure speech related to lawful out-of-state abortion care. There can be no 

genuine dispute that Plaintiff’s abortion fund wishes to provide information to 

pregnant Alabamians about lawful out-of-state abortion care, including referrals, 

guidance, and moral support. See, e.g., Fountain Decl. ¶¶ 15; McLain Decl. ¶¶ 7, 29. 

This type of communication clearly constitutes “pure speech” that indisputably 

qualifies for First Amendment protection. See 303 Creative LLC, 143 S. Ct. at 2312 

(“All manner of speech—from ‘pictures, films, paintings, drawings, and engravings,’ 

to ‘oral utterance and the printed word’—qualify for the First Amendment’s 

protections.” (quoting Kaplan v. California, 413 U.S. 115, 119–20 (1973))).  

Defendant’s threats prevent Plaintiff from engaging in expressive conduct. The 

Supreme Court has announced a two-part test to determine whether conduct is 

protected by the First Amendment:  (1) whether the speaker has “[a]n intent to convey 

a particularized message,” and (2) whether “in the 
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sort of message, not whether an observer would necessarily infer a specific message.” 

Holloman ex rel. Holloman v. Harland, 370 F.3d 1252, 1270 (11th Cir. 2004) 

(emphasis in original); see also Stewart v. Baldwin Cnty. Bd. of Educ., 908 F.2d 1499, 

1501, 1505 (11th Cir. 1990) (a school employee’s “quiet and non-disruptive” early 

departure from a mandatory meeting was expressive).  

As a helper that provides support to people seeking healthcare, Plaintiff is 

necessarily engaged in expressive conduct. See, e.g., FLFNB, 901 F.3d at 1240–41 

(explaining that providing access to a necessary human right is a form of expressive 

conduct). Plaintiff intends to convey a message of solidarity, love, and support when 

it helps pregnant Alabamians access lawful out-of-state abortion care. See, e.g., 

Fountain Decl. ¶¶ 10–13, 18–20; McLain Decl. ¶¶ 11–14, 29–30, 32. Plaintiff is a 

mission-driven organization that envisions a world where all people can access 

reproductive healthcare, regardless of their income level or place of residence. See 

Fountain Decl. ¶ 6. There can be no dispute that Plaintiff’s abortion fund seeks to 

advance the organization’s mission and message by helping community members 

afford abortion care and reducing barriers that limit access to care. See Fountain Decl. 

¶ 11–12. Further, as a previous funder of abortion, Plaintiff seeks to contribute 

financially to pregnant Alabamians’ out-of-state abortions and provide logistical 

support for travel, childcare, lodging, and other related needs. See McLain Decl. ¶¶ 

32–33. Courts have repeatedly recognized that donating money to a political, 

charitable, or social cause qualifies as expressive conduct. See, e.g., McCutcheon v. 
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Fed. Election Comm’n
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at 1270 (explaining that conduct is expressive if an objective, reasonable observer 

would interpret it as “some sort of message”). 

For these reasons, Plaintiff’s activities are expressive, representing pure speech 

and expressive conduct, and are therefore protected by the First Amendment.  

b. Defendant’s Threats Are Content- and Viewpoint-

Based Because They Exclusively Target Speech and 

Expressive Conduct About Lawful, Out-of-State 

Abortion Care.   

By threatening to prosecute Plaintiff for supporting lawful abortion care, 

Defendant targets Plaintiff’s speech on the basis of its content and viewpoint. Content-

based laws “target speech based on its communicative content,” while viewpoint-based 

laws prohibit speech based on the “particular views taken by speakers on a subject.” 

Speech First, Inc. 
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Here, there can be no dispute that Defendant’s threats prohibit speech based on 

the message it communicates and the goals it advances. Defendant’s threats 

specifically target abortion helpers that “promot[e] themselves” as funders of out-of-

state abortions and use funds to “facilitate” out-of-state abortions. See Suelzle Decl. ¶ 

6. To determine if a speaker violated these restrictions, Defendant would have to 

examine the content of Plaintiff’s message to pregnant Alabamians, abortion 

supporters, volunteers, and members of the public to decide whether it was promoting 

and facilitating out-of-state abortions. See Reed, 576 U.S. at 164 (explaining that a 

restriction is content-based if its enforcement depends “entirely on the communicative 

content” of the speech); see also Otto v. City of Boca Raton, 981 F.3d 854, 859 (11th 

Cir. 2020) (holding that a ban on conversion therapy was content-based because it 

prohibited certain therapy based on “the content of the words used in that therapy”); 

Wollschlaeger v. Governor of Fla., 848 F.3d 1293, 1307–08 (11th Cir. 2017) (holding 

that law was content-based because it restricted doctors from asking patients about 

firearm ownership but did not apply to other types of doctor-patient communications). 

Defendant’s threats also prohibit speech based on the viewpoint it advances. By 

threatening to prosecute people who support and fund lawful out-of-state abortions, 

Defendant targets speech that expresses the view that abortion care should be 

accessible. Like the restriction on conversion therapy in Otto, Defendant’s threats seek 

to “codify a particular viewpoint”—that abortion care should be inaccessible to 

pregnant Alabamians—and punish abortion helpers like Plaintiff for “advancing any 
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an indispensable means of preserving other individual liberties.” Id. at 618. 

Restrictions on the right to associate can be sustained only if they satisfy strict scrutiny. 
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D. Alabama Code § 13A-4-4 is Unconstitutionally Overbroad. 

Defendant’s threats invoked Alabama’s extraterritorial conspiracy statute, 

Alabama Code § 13A-4-4. If construed to permit the prosecution of lawful, out-of-

state conduct, that statute criminalizes a substantial number of constitutional acts 

“judged in relation to the statute’s plainly legitimate sweep.” Bonta
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which the [statute] cannot be applied constitutionally.” New York State Club Ass’n, Inc. 

v. City of New York, 487 U.S. 1, 14 (1988). 

If construed contrary to Thompson, see supra at 14–15, Alabama Code § 13A-

4-4 would extend to any agreement to commit an act that would be criminal in 

Alabama, regardless of whether the agreed-upon act is a crime in the state where it is 

committed. As a result, the statute on its face cri
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that the statute would bring within its sweep is striking: virtually any agreement to 

engage in lawful out-of-state conduct, coupled with an overt act, could be criminalized. 

Alabama could punish any expression or association that furthers legal out-of-state 

conduct, just because it disagrees with the message or object of the agreement.  

Courts have held that a statute is overbroad when, by its plain terms, it contains 

no limiting principle to narrow the conduct that is prohibited. In Board of Airport 

Commissioners of City of Los Angeles, for example, the Supreme Court struck down a 

law that banned all “First Amendment activities”  in a specific part of Los Angeles 

International Airport. 482 U.S. at 574–75. The Cour
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Alabama Code § 13A-4-4 suffers from the same defects as the handbilling 

ordinance in FF Cosmetics and the airport speech prohibition in Board of Airport 

Commissioners of City of Los Angeles. Even if Alabama has a compelling interest in 

prosecuting out-of-state unlawful activities, Alabama Code § 13A-4-4 

unconstitutionally sweeps in protected expression and association about lawful out-of-

state activities, allowing Alabama to punish any speech, agreement, or association with 

which it disagrees. Because the extraterritorial conspiracy statute has an 

“impermissible chilling effect on protected speech,” id. at 1302, Plaintiff is entitled to 
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The similarities between Edwards and this case are striking. Like Mr. Edwards, 

Plaintiff is a helper seeking to transport people who do not have the funds to travel to 

another state. See, e.g., Fountain Decl. ¶ 20. Like Mr. Edwards, Plaintiff is facing 

potential criminal liability if it aids in another’s travel. See, e.g., Fountain Decl. ¶ 24; 

McLain Decl. ¶¶ 23-24. And like Mr. Edwards, Yellowhammer Fund is being deprived 

of the fundamental right to move freely between states while being faced with a state’s 

efforts to isolate itself and its residents from other states in the Union. See Fountain 

Decl. ¶¶ 16, 26.  

Similarly, Crandall also establishes that Plaintiff is a proper party and that 

Defendant’s threats violate the constitutional right to travel. In 1865, Nevada enacted 

a law that levied a tax of one dollar upon any person leaving the state by railroad, 

stagecoach, or other vehicle for hire. 
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Washington after completion of reserve military duty at Fort Benning, Georgia, and 

the rash of racial motivated terror inflicted on Athens around the time of the shooting. 

Id.; see also Myers v. United States, 377 F.2d 412, 416 (5th Cir. 1967) (describing facts 

of the murder that were the basis of Guest).11 After a local jury failed to convict the 

suspects of murder, the federal government sought to prosecute the men for conspiring 

to deprive Black people of their constitutional rights, including the right to travel. 

Guest, 383 U.S. 747 n.1. Initially the district court di



  
 
 
 
 
 

42 
PLAINTIFF YELLOWHAMMER FUND’S MSJ 
 

a deprivation of their Constitutional rights at the hands of private actors. 12 But the case 

is rooted in the constitutional right to travel.  Id. at 757. The Supreme Court stated that 
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2. Plaintiff Has Third-Party Standing to Vindicate the Right to Travel for 

Those it Serves. 

Edwards and Crandall make clear that Plaintiff can bring this claim on its own 

behalf. However, Plaintiff also has third-party standing to vindicate the right to travel 

on behalf of those it serves. Third-party standing is a prudential doctrine, not a 

constitutional requirement, and the rule disfavoring it “is hardly absolute.” June Med. 

Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2117–18 (2020) (plurality opinion); accord id. 

at 2139 n.4 (Roberts, C.J., concurring). The Supreme Court has, for example, permitted 

third-party standing in cases where a litigant has Article III standing to challenge the 

constitutionality of a law, policy, or action, and the “rights of third parties . . . would 

be ‘diluted or adversely affected’ should [its] constitutional challenge fail.” Carey v. 

Pop. Servs. Int’l, 431 U.S. 678, 684 (1977) (quoting Craig v. Boren, 429 U.S. 190, 195 
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(holding that white property owners had third-party standing to assert the rights of 

potential Black purchasers).   
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third-party standing to assert the equal protection rights of its tenants). In fact, their 

interests are one and the same: Plaintiff’s mission is to provide abortion funding and 
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been irrevocably lost.”). In contrast, Plaintiff is “uniquely positioned” to assert claims 

on behalf of its clients. See Young Apartments, Inc., 529 F.3d at 1044. As a funder of 

out-of-state abortions, Plaintiff is the subject of Defendant’s threatened prosecution 

and has suffered significant injury to its organizational mission such that “it has strong 

incentives to pursue” the right to travel claim on its clients’ behalf. Id. As a result, 

Plaintiff is the “obvious claimant” because it is the party upon which the threatened 
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