IN THE DISTRICT COURT OF THE UNITED STATES FOR THE

MIDDLE DISTRICT OF ALABAMA, NORTHERN DIVISION

YELLOWHAMMER FUND, on
behalf of itself and its
clients,
Plaintiff,
CIVIL ACTION NO.
V. 2:23cv450-MHT

(WO)
ATTORNEY GENERAL OF
ALABAMA STEVE MARSHALL,
in his official capacity,

Defendant.
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WEST ALABAMA WOMENZS
CENTER, on behalf of
themselves and their
staff; et al.,
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to another State, and from assisting others in going to
another State, to engage in lawful conduct there.

In Dobbs v. Jackson Women’s Health Org., the United
States Supreme Court held that the U.S. Constitution no
longer protects a right to abortion, allowing States to
regulate and restrict abortions before viability. 597
U.S. 215 (2022). In Alabama, it i1s now a felony for
anyone to perform or attempt to perform an abortion
absent a medical emergency. See Ala. Code 8 26-23H-4.

Plaintiff Yellowhammer Fund is a nonprofit
organization dedicated to reproductive justice.
Plaintiffs West Alabama Women’s Center, Alabama Women’s
Center, and Dr. Yashica Robinson are
reproductive-healthcare providers. Before Dobbs, the
plaintiffs all either helped coordinate abortions 1iIn
Alabama or provided abortions themselves. Part of
their work also consisted of arranging abortions
outside Alabama. The plaintiffs all ceased their

abortion-related services in the wake of Dobbs.



Although the plaintiffs may no Jlonger legally
coordinate abortions in Alabama, they wish to help the
people they serve access abortions in States where such
abortions are lawful. The plaintiffs have not done so
because Alabama’s Attorney General, defendant Steve
Marshall, has threatened to prosecute anyone who helps
arrange abortions iIn other States. The Attorney

General



SO prosecuting. While the claims brought by each of
the four plaintiffs vary slightly, this litigation
tasks the court with resolving whether the Attorney
General’s threats, i1f carried out, would violate four
constitutional protections: the right to travel, the

freedom of expression, the constitutional limitations
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General’s threatened enforcement would violate the
right to travel. For the reasons set forth below, the
court will grant the motion iIn part and deny 1t 1in

part.

1. MOTION-TO-DISMISS STANDARD

The Attorney General brings his motion to dismiss
pursuant to Federal Rules of Civil Procedure 12(b)(1)
for lack of subject-matter jurisdiction and 12(b)(6)
for fTailure to state a claim upon which relief can be
granted. Unlless a defendant disputes the TfTactual
contentions relevant to subject-matter jurisdiction,
Rule 12(b)(1) affords a plaintiff “safeguards similar
to those provided in opposing a Rule 12(b)(6) motion.”
Lawrence v. Dunbar, 919 F.2d 1525, 1529 (11th Cir.
1990). Here, the Attorney General i1s not attempting to
introduce competing jJjurisdictional Tfacts 1iInto the
record. Because he is not mounting a factual attack on

the court’s subject-matter jurisdiction, any



distinction between Rule 12(b)(6) and Rule 12(b)(1) 1s
immaterial to the iInstant motion.

Accordingly, the court will evaluate the Attorney
General’s entire motion using the standards applicable
to Rule 12(b)(6). To survive a motion to dismiss under
Rule 12(b)(6), a complaint “must contain sufficient
factual matter, accepted as true, to “state a claim to
relief that is plausible on i1ts face.”” Ashcroft v.

Igbal



Yellowhammer Fund is a Tuscaloosa-based nonprofit
advocacy group committed to supporting Tamilies and
promoting equity 1In reproductive healthcare. To
further i1ts mission, the Fund distributes free diapers,
school supplies, pregnancy  tests, contraception,
hygiene products, emergency contraception, and
sex-education materials. Before Dobbs, Yellowhammer
Fund also used to operate an abortion Tfund, which
provided financial assistance and logistical support,
including help coordinating food, lodging, and
childcare, to people 1i1n Alabama seeking abortions.
Between 15 and 20 percent of the abortions that the
Fund”’s clients received occurred outside of Alabama.?

The Fund arranged for 1its clients” travel either by

1. The court uses the term “clients” as shorthand
for the class of individuals whom the plaintiffs serve
and wish to serve, including West Alabama, Alabama
Women~’s Center, and Dr. Robinson’s patients;
Yellowhammer Fund®s would-be Tfunding recipients; and



having 1ts staff members transport them to their
out-of-state appointments or by helping 1i1ts clients
book bus and plane tickets.

West Alabama Women’s Center (“West Alabama™) and
Alabama Women’s Center are reproductive-healthcare
providers that offer routine checkups, prenatal care,
testing and treatment for sexually  transmitted
infections, and pregnancy  testing, among other
services. Dr. Robinson, who serves as the medical
director of Alabama Women’s Center, “provide[s] a broad
range of reproductive and women’s health care,
including but not limited to general OB-GYN care; major
and minor gynecological surgeries; prenatal, delivery
and post-partum care; management of infertility; and
primary care.” West Alabama et al.’s Compl. (Doc. 23)
T 12.

As stated, before Dobbs, West Alabama,
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arrange TfTor out-of-state abortions. These three
healthcare providers helped their clients secure
funding Tfor their abortions and, like Yellowhammer
Fund, provided logistical support. For medically
complex cases, Dr. Robinson would communicate directly
with out-of-state physicians to relay pertinent records
and coordinate pre-procedure medical testing.

That all changed when Dobbs cleared the way for
Alabama’s abortion restrictions, which this court had
preliminarily enjoined as a violation of the
constitutional right to an abortion, to take effect.
See Robinson v. Marshall, 415 F. Supp. 3d 1053, 1060
(M.D. Ala. 2019) (Thompson, J.) (granting preliminary
injunction); Robinson v. Marshall, No. 2:19-cv-365-MHT,
2022 WL 2314402, at *1 (M.D. Ala. June 24, 2022)
(Thompson, J.) (vacating preliminary injunction).
Under Alabama law, 1t is now “unlawful for any person
to intentionally perform or attempt to perform an

abortion except ... 1In the case of a medical
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emergency.” Ala. Code 8§ 26-23H-4. The restrictions

10



conspiracy statute, which was passed i1n 1896 and
provides that “[a] conspiracy formed i1n this state to
do an act beyond the state, which, 1f done i1n this
state, would be a criminal offense, is iIndictable and

punishable i1In this state in all respects as i1f such

11



helped someone else obtain an out-of-state abortion
under Alabama’®s conspiracy laws.

The Attorney General reiterated his commitment to
prosecuting those who help coordinate out-of-state
abortions during an appearance on the Jeff Poor Show,
an online radio program. The show’s host asked him
what he thought of “some of the talk from the left that
you could be an accomplice somehow by transporting
someone across state lines for abortion.” West Alabama
et al.’s Compl. (Doc. 23) 1 32. In response, the
Attorney General emphasized that, in Alabama,
performing an abortion “is the most significant offense
we have as TfTar as punishment goes under a criminal
statute absent a death penalty case. And so provisions
relating to accessory liability, provisions relating to
conspiracy, would have applicability involving this

particular act.” 1Id. 1

12
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or a group that is using funds, that they are

able to raise, uh, to be able to

facilitate ... those visits then that, uh, 1Is
something we are going to look at closely. ...

To the extent that there [are] groups, and

we’ve seen groups out of Tuscaloosa for

example, that have one point 1In time have
talked about 1t, some of them are doing i1t now,

but 1f they are promoting this as one of the

services, we clearly will be taking a look at

that.”
Yellowhammer Fund’s Compl. (Doc. 1) T 21. A few months
after his radio show appearance, the Attorney General
again noted “that prosecution i1s also possible to those
who aid and abet abortions.” Id. T 23.

The Attorney General’s comments about liability as
an accessory or fTor aiding and abetting an offense
seemingly refer to Alabama®s criminal complicity
statute, under which anyone who 1i1nduces, aids and
abets, or fTails to prevent a crime 1is criminally
liable. See Ala. Code § 13A-2-23. Prosecutions for
complicity are generally pursued when the substantive

offense 1i1s completed, but where an offense never

reaches fruition, “it is contemplated that solicitation

13
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charges will be brought.” I1d. § 13A-2-23 cmt. Under

14



obstacles to abortions. The Fund also used to work
with other advocacy groups and abortion funds but no
longer does so for fear of prosecution. The three
healthcare providers no Qlonger respond to questions
from clients and physicians about medical procedures

available 1In other States.

The plaintiffs do not concede that Alabama law or

15
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extraterritorial application of Alabama law. Two of

the

16



111_DISCUSSION
As stated, the court must determine whether the
Attorney General’s intended enforcement of Alabama law
would violate four constitutional guarantees: the right

to travel, the First Amendment, the Ilimits on the

17
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Second, all fTour of the plaintiffs assert First
Amendment claims on their own behalf. The three
healthcare providers also bring a First Amendment claim
on behalf of their staff.

Third, only Yellowhammer Fund contends that the
Attorney General’s reading of Alabama’s criminal
statutes would amount to an unconstitutional
extraterritorial application of state law. The Fund
asserts i1ts extraterritoriality claim on i1ts own behalf
only.

Fourth and finally, the three healthcare providers
argue that the Attorney General’s intended enforcement
of Alabama law would violate the Due Process Clause by
failing to provide fair warning of what it prohibits.
The healthcare providers bring their due process claim

on behalf of themselves and their staff.

18



A. The Right to Travel

Yellowhammer Fund, Alabama Women’s Center, and Dr.
Robinson argue that the right to travel Tforbids the
Attorney General from using Alabama law to prosecute
someone Tfor TfTacilitating out-of-state abortions in
States where they are lawful. The Attorney General
responds that these three plaintiffs lack standing to
bring a right-to-travel claim on their clients’ behalf,
and that, even if these plaintiffs did have standing,
Alabama can prohibit their abortion-related assistance
without violating their clients’ constitutional rights.
Regarding the Fund’s claim on 1i1ts own behalf, the

Attorney General contends that

19
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if proven, amount to a violation of their clients”
right to travel. The court will reserve judgment as to
whether Yellowhammer Fund enjoys a right to travel and
thus also whether the Attorney General violated that

right.

1. Standing

The court will first address the threshold issue of
standing. In general, to establish standing, a
plaintiff must have ““alleged such a personal stake 1iIn
the outcome of the controversy” as to warrant his
invocation of federal-court jurisdiction and to justify
exercise of the court’s remedial powers on his behalf.”
Warth v. Seldin, 422 U.S. 490, 498-99 (1975) (quoting
Baker v. Carr, 369 U.S. 186, 204 (1962)). ““TA]
plaintiff must demonstrate standing for each claim he
seeks to press’ and “for each form of relief” that is

sought.” Davis v. Fed. Election Comm>n, 554 U.S. 724,

20



734 (2008) (quoting DaimlerChrysler Corp. v. Cuno, 547
U.S. 332, 352 (2006)).

The “arreducible constitutional mEnimum of
standing” has three elements. Lujan v. Defenders of
wWildlife, 504 U.S. 555, 560 (1992). A plaintiff must
have *“(1) suffered an injury 1In TfTact, (2) that is
fairly traceable to the challenged conduct of the

defendant, and (3) that i1s likely to be redressed by a

21
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“virtually unflagging” obligation to hear and decide
the 1issues. Lexmark Int’l, Inc. v. Static Control
Components, Inc., 572 U.S. 118, 126 (2014) (quoting
Sprint Commc’ns, Inc. v. Jacobs, 571 U.S. 69, 77
(2013)).

Nonetheless, the Attorney General insists that,
though the court has jurisdiction, the court should
decline to adjudicate the plaintiffs® claim asserting
their clients” right to travel. Generally, a party
“must assert his own legal rights and interests, and
cannot rest his claim to relief on the legal rights or
interests of third parties.” Kowalski v. Tesmer, 543
U.S. 125, 129 (2004). This principle reflects the
assumption that “the party with the right has the
appropriate incentive to challenge (or not challenge)
governmental action and to do so with the necessary
zeal and appropriate presentation.” Id. However,
unlike Article 111 standing, which Is a constitutional

and jurisdictional requirement, the Ilimitations on

22
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asserting the rights of third parties are prudential,
meaning they are “flexible and not jurisdictional 1in
nature.” United States v. Blake, 868 F.3d 960, 970
(11th Cir. 2017). Prudential requirements are
“self-1mposed constraints [that] are intended to ensure
the proper role of the courts.” Harris v. Evans, 20
F.3d 1118, 1121 (11th Cir. 1994).

The principle limiting claims that assert
third-party rights 1is hardly absolute. On the
contrary, the Supreme Court has consistently recognized
a “class of cases where [it] “allowed standing to
litigate the rights of third parties when enforcement
of the challenged restriction against the Ilitigant
would result indirectly 1in the violation of third
parties” rights.”” Kowalski, 543 U.S. at 131 (emphasis

added) (quoting Warth, 422 U.S. at 510).2 One such

2. See also, e.g., U.S. Dep’t of Lab. v. Triplett,
494 U.S. 715, 720 (1990) (permitting an attorney
disciplined for accepting a fee prohibited by the Black
(continued...)
23



case, Craig v. Boren, 1s particularly 1illustrative.
429 U.S. 190 (1976). In Craig, a beer vendor sought to
prevent the enforcement of a statute that prohibited
the sale of beer to men under the age of 21 and to
women under the age of 18. The vendor argued that the
statute unconstitutionally discriminated against men
between the ages of 18 and 20. The Supreme Court held
that the vendor, because she had Article 111 standing,
was “entitled to assert those concomitant rights of
third parties that would be “diluted or adversely

affected” should her constitutional challenge fail and

Lung Benefits Act of 1972 to 1invoke claimants” due
process rights to challenge the fTee restriction that
resulted i1In his punishment); Doe v. Bolton, 410 U.S.
179, 188 (1973), abrogated In part on other grounds by
Dobbs v. Jackson Women’s Health Org., 597 U.S. 215
(2022) (permitting criminally liable physicians to
raise the rights of patients seeking abortions);
Griswold v. Connecticut, 381 U.S. 479, 481 (1965)

24
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the statutes remain i1n force.” Id. at 195 (emphasis
added) (quoting Griswold v. Connecticut, 381 U.S. 479,
481 (1965)). The Court further explained that because
the statute prohibited vendors from distributing beer
to young men rather than directly prohibiting young men

from drinking beer, the vendor was the “obvious

claimant” and “least awkward challenger.” Craig, 429
U.S. at 197.
The same reasoning holds true here. Just as the

statute i1n Craig was directed at the vendor, the
Attorney General has addressed his threats of
enforcement to the plaintiffs and their staff. He has
declared his intent to prosecute any “entity” or
“group” that fTacilitates out-of-state abortions.
Yellowhammer Fund®s  Compl. (Doc. 1) T 21. He
specifically mentioned “groups out of Tuscaloosa” as
organizations of 1iInterest, apparently referring to
Yel lowhammer Fund. Id. The plaintiffs contend that

targeting them for helping their clients leave Alabama

25



and obtain medical services that are lawful i1In other
States infringes on their clients’ right to travel. As
in Craig, the plaintiffs, by virtue of being the target
of the Attorney General’s enforcement, are the *‘“obvious
claimants” and “least awkward challengers.” Craig, 429
U.S. at 197. Indeed, consistent with the logic of
Craig, the Supreme Court has 1long allowed parties
facing the prospect of enforcement to bring
right-to-travel claims on behalf of third parties whose
travel they wish to facilitate. See, e.g., Crandall v.

Nevada, 73 U.S. 35, 39 (1867) (upholding a

26
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The Attorney General attempts to distinguish Craig

on various fronts,® but he forgets that Craig

27



prosecuted because the Alabama statutes do not provide
for corporate liability. However, taking the
allegations iIn the complaint as true, he has threatened
to prosecute the plaintiff organizations” staff with
the express purpose of frustrating the work of the
“entit[i1es]” and “group[s]” for whom they work.
Yellowhammer Fund®s Compl. (Doc. 1) ¢ 21. The
organizational plaintiffs, of course, cannot function
without their staff members. As fTar as the Craig
rationale 1s concerned, enforcement against the
plaintiffs® staff 1is the functional equivalent of
enforcement against the organizations themselves,
considering that the Attorney General’s stated

objective is to target the organizations.*

4. The Attorney General does not seem to challenge
the Craig rationale’s applicability to Dr. Robinson’s
assertion of her clients” right to travel. Because Dr.
Robinson has standing to bring claims asserting
third

28



Moreover, regardless of the Craig rationale’s
applicability, the plaintiffs each satisfy the standard
prudential requirements to assert their clients” right
to travel. Courts use a two-factor test to determine
whether plaintiffs have standing to assert third-party
rights: TfTirst, whether the plaintiffs have a “close
relationship® to the third parties; and, second,

whether the third parties are “hindered” from asserting

relief, only one of them must establish standing. See,
e.g., Fla. ex rel. Atty. Gen. v. U.S. Dep’t of Health &
Hum. Servs., 648 F.3d 1235, 1243 (11th Cir. 2011),
aff’d In part, rev’d in part sub nom. Nat’l Fed’n of
Indep. Bus. v. Sebelius, 567 U.S. 519 (2012) (*“/The law
is abundantly clear that so long as at Ileast one

29



their own rights. See Powers v. Ohio, 499 U.S. 400,
411 (1991).5

Turning to the Tfirst of those two Tfactors,
plaintiffs must ordinarily establish that their
relationship with the third party whose rights they
wish to assert 1is sufficiently close such that the
plaintiffs are “fully, or very nearly, as effective a
proponent of the right” as the third party would be.
Singleton v. Wulff, 428 U.S. 106, 115 (1976) (plurality

opinion). To determine 1t a close relationship exists,

5. The court takes up the parties’ arguments about
these prudential factors as an alternative ground for

its ruling on standing. However, i1t bears emphasis
that the Craig rationale 1is sufficient to establish
standing to assert third-party rights. When that

rationale applies, courts need not also consider
whether a plaintiff has sufficiently alleged a close
relationship with the third parties and a hindrance 1in
the third parties® ability to assert their rights.
See, e.g., Craig, 429 U.S. at 195; June Med. Servs.
L.L.C. v. Russo, 591 U.S. 299, 318-19 (2020), abrogated

30
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a court asks whether the plaintiffs and the third
parties have “a strong i1dentity of iInterests.” Region
8 Forest Serv. Timber Purchasers Council v. Alcock, 993
F.2d 800, 810 (11th Cir. 1993); see also Powers, 499
U.S. 400 at 413 (emphasizing that defendants could
assert the third-party rights of jurors because of
their ““common interest in eliminating racial

discrimination from the courtroom™) .6 The

6. The Attorney General counters that a close
relationship 1i1s not defined by an identity of
interests. In his telling, only such iIntimate
relationships as those between parents and children,
and guardians and wards, are sufficiently “close’ to
satisty the prudential fTactor. However, the Attorney
General’s argument is controverted by the many cases in
which the Supreme Court recognized a litigant’s
standing to assert third-party rights despite the
relationship between the litigant and the third party
being quite unlike a parent-child relationship. See,
e.g., Powers, 499 U.S. at 413. Indeed, the Supreme
Court has even refused to let a parent assert a child’s
rights where “[1]n marked contrast to our case law on
Jus tertii, the iInterests of this parent and this child
are not parallel and, 1indeed, are potentially 1in
conflict.” EIlk Grove Unified Sch. Dist. v. Newdow, 542
u.s. 1, 15 (2004) (internal citation omitted),
abrogated on other grounds by Lexmark, 572 U.S. 118.
(continued...)

31



close-relationship standard is generally satisftied if
the third parties® rights are “inextricably bound up
with the activity the litigant[s] wish[] to pursue.”
Singleton, 428 U.S. at 114.

Here, the clients” right to travel 1s iInextricably
bound up with the plaintiffs® desire to assist them in
that travel. The plaintiffs® and their clients’

interests are essentially identical

32
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abortions. The dissent reasoned that any entity faced
with a burdensome regulation has a financial iInterest
in avoiding compliance at the expense of delivering
quality services to i1ts clients, creating a potential
conflict. Even 1f the court were bound by the June
Medical dissent’s conception of a conflict of iInterest,
it would not fit the facts of this case. Alabama’s
laws do not purport to make abortions safer or 1mpose
any compliance measures on the plaintiffs’
abortion-related assistance that they might Dbe
incentivized to avoid. Rather, Alabama has completely
banned almost all abortions within i1ts borders, and the
Attorney General 1i1Intends to prevent people from
facilitating any out-of-state abortions whatsoever.
There i1s no conflict of interest between those who want

to get abortions outside Alabama and those who help

34
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have sufficiently pleaded a close relationship with
their clients.

The plaintiffs also satisfy the second of the two
factors for standing to assert third-party rights: that
the third parties be hindered 1iIn their ability to
assert their own rights. When third parties do not
assert their own rights, i1t might suggest that their
“right[s] [are] not truly at stake, or truly important
to [them].” Singleton, 428 U.S. at 116. However, if
“some genuine obstacle” hinders the third parties from
asserting their rights, “the party who 1s 1In court
becomes by default the right’s Dbest available

proponent.” Id.

of interest exists insofar as the plaintiffs”
assistance iIs a source of reputational and monetary
gain, 1i1ncluding as a means for the plaintiffs to
solicit donations. But the Attorney General’s
contentions about the plaintiffs® ulterior motives are
at odds with the factual allegations in the complaints,
which cast the plaintiffs as purely mission-driven.
The court must assume the truth of those allegations.

35
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made 1In the June Medical dissents, but it has yet to
carry the day. Additionally, the plaintiffs serve many
low-1income clients who lack the means to travel outside
Alabama without the plaintiffs® assistance. The time
and expense of litigation may be too much for these
clients to bear. See Powers, 499 U.S. at 414.

The Attorney General argues that the plaintiffs’
clients cannot be hindered from Tfiling suit because
other pregnant plaintiffs iIn other actions have been
willing to assert similar rights regardless of these
obstacles. That may be so, but the existence of a
hindrance turns on whether ‘“some genuine obstacle” to
the third-parties” assertion of their own rights
exists, not whether that obstacle can theoretically be
or has been overcome. Singleton, 428 U.S. at 116. A
few individuals may be willing to brave the risks,
costs, and inconveniences of litigation, but that does
not negate the magnitude of those risks, costs, and

inconveniences or the [likelihood that they will

37
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The Attorney General misreads Dobbs insofar as he
suggests that the Supreme Court, 1iIn eight words,
upended the law of standing. Dobbs was not a case
about standing, and i1t did not overrule any precedent
except where the Court explicitly said so. While the
Attorney General may wish that a great bulk of the
Court’s cases governing standing to assert third-party

rights were ands

39



decisis requires, and 1t has determined that the

40



a. The Scope of the Right to Travel

The central disagreement between the plaintiffs and
the Attorney General concerns the scope of the right to
travel. As the Attorney General explains, the
plaintiffs contend that ‘“the constitutional right to
travel encompasses the right to travel and to do
whatever is legal iIn other states,” while the Attorney
General insists that “the right to interstate travel is
not that broad” and “only prevents States from erecting
“actual barriers’ to interstate movement.” AG’s Motion
to Dismiss (Doc. 28) at 34-35. The history and
jurisprudence of the right to travel overwhelmingly
support the plaintiffs.

The right to iInterstate travel i1s one of our most
fundamental constitutional rights. It cultivates
national citizenship and curbs state provincialism, and

thus was key

41
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concurring). |Indeed, while the right to travel 1s not
enumerated In the Constitution, 1t Is so essential to
the structure and character of our nation that the
Supreme Court has found the right manifested in several
constitutional provisions. See 1d. at 757-59 (1966)
(noting that the Court has 1i1dentified several sources
of the right).°

The right to travel has deep historical roots, and
it has long encompassed more than the mere movement of
persons across borders. Indeed, as the court will
explain, travel has consistently been protected
precisely so that people would be free to engage 1In

lawful conduct while traveling. The right can be

10. The Supreme Court has derived the right to
travel fTrom the Privileges and Immunities Clause of
Article 1V, the Commerce Clause, the Privileges or
Immunities Clause of the Fourteenth Amendment, and the
Due Process Clauses of the Fifth and Fourteenth
Amendments. See Shapiro v. Thompson, 394 U.S. 618, 666
(1969) (Harlan, J., dissenting), overruled on other
grounds by Edelman v. Jordan, 415 U.S. 651 (1974);
Guest, 383 U.S. at 763-70 (Harlan, J., concurring).

42
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traced back at least as far as the Magna Carta, which
ensured that merchants could travel for the purpose of
engaging in commerce. See Magna Carta (1215) cl. 41;
see also Kent v. Dulles, 357 U.S. 116, 125-26 (1958).
In the United States, the right was explicitly included
in Article IV of the Articles of Confederation, and it
similarly guaranteed that citizens “shall have free
ingress and regress to and from any other State, and
shall enjoy therein all the privileges of trade and
commerce, subject to the same duties, 1mpositions and
restrictions as the i1nhabitants thereof.” Articles of
Confederation of 1781, art. 1V, para. 1. Thus, 1In
addition to protecting travel for the purpose of
commerce, 1t provided that those traveling would not be
subject to restrictions iIn other States beyond those
which are 1mposed on those States” residents.

While Article IV of the Constitution omitted the
express reference to “free ingress and regress,”

“Charles Pinckney, who drafted the current version of

43



Art. 1V, told the Convention that this Article was
“formed exactly upon the principles of the 4th article
of the present Confederation.”” Zobel v. Williams, 457
U.S. 55, 79 (1982) (O°Connor J., concurring) (quoting 3
M. Farrand, Records of the Federal Convention of 1787,
p. 112 (1934)). Considering Pinckney’s statement and
that Art. 1V of the Constitution incorporated 1its
predecessor’s broad guaranty that “the citizens of each
state shall be entitled to all privileges and
immunities of citizens 1In the several states,” U.S.

Const. art. 1v, 8 2, cl. 1, *“[c]Jommentators ... have
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Ccreated.” Shapiro v. Thompson, 394 U.S. 618, 631
(1969), overruled on other grounds by Edelman v.
Jordan, 415 U.S. 651 (1974).

Considering the right to travel iIn the context of
Article 1V’s Privileges and Immunities Clause confirms
that the right 1includes both the right to move
physically between the States and to do what is legal
in the destination State. The Clause was meant to
Create a “general citizenship,” 3 J. Story,
Commentaries on the Constitution of the United States,
3:674-75, 8§ 1800 (1833), and “place the citizens of
each State upon the same footing with citizens of other
States.” Paul v. Virginia, 75 U.S. 168, 180 (1868),
overruled in part on other grounds by United States v.
Se. Underwriters Ass’n, 322 U.S. 533 (1944). When
individuals do travel 1into another State, the Clause
ensures that they lose both “the peculiar privileges
conferred by their [home State’s] laws” as well as “the

disabilities of alienage.” 1I1d. The Clause “insures to
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[citizens] in other States the same freedom possessed
by the citizens of those States in the acquisition and
enjoyment of property and In the pursuit of happiness.”
Id. at 180-81. These goals are 1incompatible with a
right to travel that would allow one’s home State to
inhibit a traveler’s liberty to enjoy the opportunities
lawfully available in another State.

Accordingly, one of the first notable judicial
recognitions of the right to travel included iIn 1ts
list of privileges and i1mmunities the “right of a
citizen of one state to pass through, or to reside in
any other state, fTor purposes of trade, agriculture,
professional pursuits, or otherwise.” Corfield wv.
Coryell, 6 F. Cas. 546, 552 (C.C.E.D. Pa. 1823)
(Washington, J., on circuit) (emphasis added).
Similarly, the Supreme Court has explained that the

Privileges and Immunities Clause
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the Union for the purpose of engaging 1i1n lawful
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generally violated the right to travel).'? Consistent
with this holding, though not necessarily rooted in the
Privileges and Immunities Clause, the Court in Bigelow

v. Virginia emphasized that “[t]
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traveling to New York to obtain [abortion] services
or ... prosecute them for going there.” 421 U.S. 809,
822-24 (1975).1* And, most recently, Justice Kavanaugh
explained i1n his Dobbs concurrence that the question
whether a State may “bar a resident of that State from
traveling to another State to obtain an abortion” was
“not especially difficult as a constitutional matter”
because ““the constitutional right to iInterstate travel”
would prohibit such state action. Dobbs, 597 U.S. at

346.

13. The plaintiffs i1nvoke other language from the
Bigelow opinion in their complaints and in their briefs
in opposition. According to the Attorney General, that
language is dicta and may not be good law insofar as it
assumed the constitutionally protected status of
abortions. The court does not address the Attorney
General’s concerns because it concludes that the
plaintiffs have adequately pleaded right-to-travel and
free-speech claims regardless of Bigelow’s
applicability. In their fTuture Tilings, the parties
are advised not to dwell on Bigelow’s viability, which,
as the court has demonstrated, is not dispositive of
whether the plaintiffs may prevail on their claims.
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As the discussion above demonstrates, the
Constitution protects the right to cross state lines
and engage in lawful conduct i1In other States, including
receiving an abortion. The Attorney General’s
characterization of the right to travel as merely a
right to move physically between the States contravenes
history, precedent, and common sense. Travel 1s
valuable precisely because i1t allows us to pursue
opportunities available elsewhere. “ITf our bodies can
move among states, but our freedom of action iIs tied to
our place of origin, then the “right to travel’ becomes
a hollow shell.” Seth F. Kreimer, Lines in the Sand:
The Importance of Borders in American Federalism, 150
U. Pa. L. Rev. 973, 1007 (2002). Indeed, the Attorney
General’s theory of the right to travel, which would
allow each State to force i1ts residents to carry its
laws on their backs as they travel, “amount[s] to
nothing more than the right to have the physical

environment of the states of one’s choosing pass before
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one’s eyes.” Laurence H. Tribe, Saenz Sans Prophecy:
Does the Privileges or Immunities Revival Portend the

Future—or Reveal the Structure of the Present?, 113
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purpose of i1mpeding lawful travel; and, second, that
States may not outlaw assistance for otherwise lawful
travel. Here, the threatened prosecutions would do
both. The court addresses each of these principles in
turn.

First, the Attorney General’s threatened
prosecutions are intended to deter and prevent people
from traveling out-of-state to receive a lawful
abortion. Government action that has “impeding travel
[as 1ts] primary objective” violates the right to
travel. Att’y Gen. of New York v. Soto-Lopez, 476 U.S.
898, 903 (1986); see also Saenz v. Roe, 526 U.S. 489,
499 n.11 (1999) 1 f a law has no other
purpose ... than to chill the assertion of
constitutional rights by penalizing those who choose to
exercise them, then 1t i1s patently unconstitutional.”
(internal quotation marks omitted)); Edwards v.
California, 314 U.S. 160, 174 (1941) (striking down a

law which had the “express purpose” of prohibiting
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indigents from entering California). As the court has
already explained, the right to travel necessarily
protects the right to cross state lines and engage 1In
lawful conduct iIn the destination State. Therefore,
state restrictions with the primary objective of
preventing specific lawful out-of-state conduct are
just as constitutionally Impermissible as restrictions
aimed at preventing travel generally.

The Attorney General insists that the intent behind

his prosecutorial threats
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Likewise, 1In Edwards v. California, the Supreme
Court struck down a California law that made i1t a crime
to bring or assist iIn bringing iInto the State any
indigent person who was not a California resident. 314
U.S. 160 (1941). Thus, the California law subjected
only those who assisted others in travel to criminal
liability. The Court nonetheless determined that the
law violated indigent people’s right to travel. It did
so even despite recognizing that the State had passed
the law to address “grave and perplexing social and
economic” issues. Id. at 173. The Court held that

regardless of the wisdom, need, or appropriateness’
of the legislative efforts of the States to solve such
difficulties,” the Constitution prohibited such a
burden on facilitating travel. Id. (quoting Olsen v.
Nebraska ex rel. W. Reference & Bond Ass’n, 313 U.S.

236, 246 (1941)).

Here, a
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behaltf of the plaintiffs® clients. Denying--through
criminal prosecution--assistance to the plaintiffs’
clients, many of whom are financially vulnerable, 1s a
greater burden on travel than the one-dollar tax per
passenger i1n Crandall, and i1t 1i1s precisely what was
held unconstitutional iIn Edwards. The Attorney General
argues that Crandall and Edwards are distinguishable
because the travel restrictions at i1ssue iIn those cases
operated categorically, regardless of the reasons for
which people were traveling. Again, however, the right
to travel includes the right to do what i1s lawful in
another State while traveling, so restrictions that
prohibit travel for specific out-of-state conduct are
unconstitutional jJust as those that 1impede travel
generally are. There i1s no end-run around the right to
travel that would allow States to burden travel
selectively and in a patchwork fashion based on whether
they approve or disapprove of lawful conduct that their

residents wish to engage In outside their borders.
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The Attorney General’s attempt to distinguish
Edwards and Crandall 1is even less persuasive when
considering the cases that he believes should govern
the court’s analysis. He relies mostly on
out-of-circuit cases that bear little resemblance to
the fTacts of this case to argue that using Alabama
criminal law to prevent people seeking out-of-state
abortions from receiving assistance 1Is a “mere
inconvenience” that does not warrant serious
constitutional scrutiny. AG’s Reply (Doc. 36) at 45.
These cases concerned challenges to notification and
registration requirements for sex offenders, see Doe V.
Moore, 410 F.3d 1337, 1348-49 (11th Cir. 2005); United
States v. Simington, No. EP-10-cr-2275-KC, 2011 WL
145326, at *9-10 (W.D. Tex. 2011) (Cardone, J.)
(unpublished opinion); a requirement to present
identification at an airport or be subjected to a more
extensive search, Gilmore v. Gonzales, 435 F.3d 1125,

1136-37 (9th Cir. 2006); and federal restrictions placed
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on an airport that required that those seeking to
fly to certain other States either use a connecting
flight or use another airport twelve miles away for
direct flights, Cramer v. Skinner, 931 F.2d 1020,
1031-33 (5th Cir. 1991).

These cases are quite unlike the one before the
court. They generally involved travel regulations for
individuals who had previously committed a crime or
regulations meant to facilitate travel that were deemed
to result in minor delays or inconveniences. In
contrast, the Attorney General 1s attempting to
prohibit, in practice, all abortion-related travel that
would require assistance from others. This Is no “mere
inconvenience,” especially considering that many of the
plaintiffs® clients lack the financial resources to

travel on
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In sum, the plaintiffs have sufficiently alleged
that the Attorney General’s threatened enforcement
would violate their clients” right to travel. The
motion to dismiss the right-to-travel claim asserted on

the plaintiffs” clients” behalf will be denied.

3. Yellowhammer Fund’s Right to Travel

Finally, Yellowhammer
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The Supreme Court has provided very [limited
guidance as to when, in general, a constitutional right
can be enjoyed by a corporation or is instead purely
personal 1In nature. Indeed, the “only analytical
framework that exists” comes from a footnote in First
National Bank of Boston v. Bellotti, 435 U.S. 765
(1978).** Darrell A. H. Miller, Guns, Inc.: Citizens
United, McDonald, and the Future of Corporate
Constitutional Rights, 86 N.Y.U. L. Rev. 887, 908
(2011). However, this Tfootnote does not provide a

clear and standardized test for determining such

14. The footnote reads in relevant part: *“Certain
“purely personal”® guarantees, such as the privilege
against compulsory self-incrimination, are unavailable
to corporations and other organizations because the
“‘historic TfTunction” of the particular guarantee has
been limited to the protection of individuals. Whether
or not a particular guarantee is “purely personal’” or
is unavailable to corporations for some other reason
depends on the nature, history, and purpose of the
particular constitutional provision.” Bellotti, 435
U.S. at 778 n.14 (internal citation omitted).
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significant Ilegal questions, and courts have only
rarely used 1t to do so. See 1d. at 909-14.

Because determining whether, and to what extent,
the right to travel protects an organization carries
potentially weighty implications, and because the court
would have very limited legal authority to guide 1its
analysis, the court will reserve judgment on the issue.
There are multiple other claims which may resolve this
case such that the court need not ever reach this novel

question.
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speech under the First and Fourteenth Amendments.® The
plaintiffs all raise an as-applied challenge,
contending that the Attorney General cannot
constitutionally prosecute people for providing
information, counseling, and material support to their
clients.® Yellowhammer Fund also asserts that

Alabama’s i1nterjurisdictional conspiracy statute 1s

15. Yellowhammer Fund makes two other First
Amendment arguments: Tfirst, that 1i1ts abortion-related
services involve constitutionally protected expressive
conduct; and, second,
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overbroad and therefore facially i1nvalid insofar as it
authorizes the Attorney General to act on his threats.
The Fund brings i1ts First Amendment challenge on its
own behal T, while the plaintiff healthcare
providers--West Alabama, Alabama Women’s Center, and
Dr. Robinson--bring their claim on behalf of themselves
and their staff.

The Attorney General makes three arguments 1in
support of his motion to dismiss the First Amendment
challenge: first, that the plaintiff healthcare
providers lack standing to assert the rights of their
staff; second, that the plaintiffs® speech can be
constitutionally regulated because i1t furthers conduct
that Alabama has deemed criminal; and third, that
Yellowhammer Fund has not pleaded any factual
contentions to support 1ts overbreadth claim. The
court concludes that the plaintiffs all have standing
and that the factual contentions underlying the

as-applied challenge, 1f proven, amount to a violation
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of the freedom of speech. The Fund’s overbreadth claim

will be dismissed.

1. Standing

The court Tirst takes up the Attorney General’s
argument that West Alabama, Alabama Women’s Center, and
Dr. Robinson do not satisfy the prudential requirements
to bring a First Amendment claim on behalf of their
staff. The Attorney General does not dispute that
Yellowhammer Fund and the healthcare providers each
have Article 11l standing to assert their own First

Amendment rights. Only
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Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 264
(1977). In Arlington Heights, the Supreme Court
explained that i1t did not need to determine whether a
real-estate company could bring claims on behalf of i1ts
prospective tenants because one of those tenants was a
party to the suit with Article 11l standing. 429 U.S.
at 263-64. That tenant wished to assert the same
rights that the real-estate company sought to vindicate
on the third-party tenants” behalf, making any inquiry
into whether the real-estate company had standing to
bring claims asserting third-party rights unnecessary.
The same logic applies here. Alabama Women’s Center
seeks to assert the rights of i1ts staff, and one of
those staff members, Dr. Robinson, 1s a party to the
suit who has Article 111 standing and who 1s asserting

those same rights herself. Under
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In any event, the plaintiff healthcare providers
each readily satisfy the prudential requirements for
standing: they have demonstrated a close relationship
with their staff and a hindrance 1in their staff’s
ability to assert their own free-speech rights. See
Kowalski v. Tesmer, 543 U.S. 125, 130 (2004).

As to closeness, “[e]mployers have been allowed to
assert the rights of employees in circumstances that at
least suggest a congruence rather than a conflict of
interests.” 13A Charles Alan Wright & Arthur R.
Miller, Federal Practice and Procedure 8 3531.9.3 (3d
ed. 2023 update). The complaint reflects an alignment
of iInterests between the plaintiff healthcare providers
and their staff sufficient to establish a close
relationship. The staff members wish to carry out
their employers® mission to provide 1information,
counseling, and support to individuals seeking
out-of-state abortions. The staff members “are trained

and Teel ethically obligated” to help their clients
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access out-of-state abortions but, like their

employers, cannot do so for fear of
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relationship 1s not such that the employer would be
nearly as effective a proponent as the employees”
(emphasis added)).

West Alabama, Alabama Women’s Center, and Dr.
Robinson allege a much more compelling congruity of
interests with their staff than the Eleventh Circuit
considered 1i1n Region 8. There, timber companies
challenging a regulation protecting woodpeckers claimed
they satisfied the prudential requirements for standing
because their employees had an “interest 1In the
outdoors.” 1d. at 809. The Eleventh Circuit concluded
that the employees” purported recreational iInterests
did not make their employer ‘“as effective a proponent”
of their rights as they would be. Id. By contrast,
the staff members here could face prosecution for the
very work they were hired to do and still wish to do.
Unlike i1n Region 8, the plaintiff healthcare providers
and their staff have materially 1i1dentical 1Interests

that the threatened prosecutions would equally imperil.
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Region 8 poses no bar to asserting third-party rights
in this case, and iIn contrast to the plaintiffs there,
West Alabama, Alabama Women’s Center, and Dr. Robinson
have adequately pleaded a close relationship with their
staff.

The factual contentions in the complaint also
demonstrate that the staff members face a hindrance to
asserting their own First Amendment rights. Dr.
Robinson contends that she was previously subject to
retaliatory prosecution for providing abortion-related
services, which left her iIn a state of financial and
professional instability, as well as emotional
disarray. According to the complaint, many of the
plaintiff healthcare providers” staff members are the
sole earners for their households and cannot afford the
financial expense, reputational harm, and emotional
turmoil that a criminal prosecution would entail. The
staff members could justifiably see what happened to

Dr. Robinson, their colleague, as a cautionary tale
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that declaring their commitment to abortion services in
a lawsuit could subject them to the “violence,
harassment, and hostility” that have 1long plagued
abortion providers in Alabama. Planned Parenthood Se.,

Inc. v. Strange
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the risks of retaliation that her staff and colleagues

may not be willing to brave. Nor
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as conspiracy and solicitation, as accomplices, or
otherwise.!” They submit that Alabama’s criminal laws
cannot authorize the Attorney General to act on his
threats without creating an unconstitutional
content-based restriction on speech,® at least as
applied to the speech they and their staff wish to

engage in:'° informing their clients about the laws of

17. The Attorney General’s briefs focus almost

exclusively on conspiracy law. He notes that *“[t]he
legal issues presented by this case ... do not change
based on the particular State statute at issue.” AG’s

Mot. Dismiss (Doc. 28) at 2 n.1.

18. The plaintiffs also argue that the Attorney
General’s threatened enforcement of Alabama law would
unconstitutionally discriminate against speech based on
the speaker’s viewpoint. See Rosenberger v. Rector &
Visitors of Univ. of Va., 515 U.S. 819, 829 (1995)
(defining viewpoint discrimination). Because, as
discussed below, the Attorney General concedes that the
statutes at issue discriminate against speech based on
content, the court does not address whether they also
discriminate based on viewpoint.

19. The court refers to “the plaintiffs and their
staff” for readability, but the reader is reminded that
only the three healthcare providers--West Alabama,
Alabama Women’s Center, and Dr. Robinson--assert a
(continued...)
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There are a Tew “narrowly Hlimited classes of
speech” that the government may regulate without having
to satisfy strict scrutiny. United States v. Stevens,
559 U.S. 460, 468-69 (2010) (quoting Chaplinsky v. New
Hampshire, 315 U.S. 568, 571-72 (1942)). These
categories include obscenity, defamation, fraud,
incitement, and, most relevant here, speech integral to
unlawful conduct. See Stevens, 315 U.S. at 469. The
Supreme Court has described these categories as
“historic and traditional” because regulations of the
speech they encompass ‘“have never been thought to raise
any Constitutional problem.” Id. at 468-49 (quoting

Chaplinsky, 559 U.S. at 571-72).
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iIs what “causes a crime.” AG’s Mot. Dismiss (Doc. 28)
at 26 (alteration in original) (quoting United States
v. Fleury, 20 F.4th 1353, 1364-65 (11th Cir. 2021)).
He does not dispute that providing abortion-related
services would require the plaintiffs and their staff
to engage i1n speech, either In the form of pure speech
or expressive conduct, or that his threats have chilled
that speech. Nonetheless, in his view, the Alabama
statutes are exempt from strict scrutiny “because the
First Amendment does not protect criminal activity.”
AG”’s Mot. Dismiss (Doc. 28) at 24.

The exception to strict scrutiny Tfor speech
integral to unlawful conduct comes from Giboney V.
Empire Storage & lce Co., 336 U.S. 490 (1949). There,
the Supreme Court observed “that the constitutional
freedom for speech ... [does not] extend[] 1ts immunity
to speech or writing used as an integral part of
conduct in violation of a valid criminal statute.” Id.

at 498. The Attorney General casts his motion to
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dismiss as a straightforward application of Giboney:
Alabama law prohibits most abortions within 1ts
borders, and so any agreement, encouragement, or
assistance to do what Alabama has outlawed 1s
criminally actionable, even it the agreement,
encouragement, or assistance occurs through speech.

Simple as this argument seems, it Ignores the issue
at the heart of this case: that the plaintiffs and
their staff wish to help their clients access abortions
in States where abortions are lawful. The Attorney
General has not 1identified any instance of Giboney
being held to authorize a prosecution for steps taken
inside one State toward an act that would be permitted,
or even legally protected, In another. The question
the court must confront is whether Giboney’s exception
to strict scrutiny for content-based restrictions on
speech can accommodate these novel circumstances.

It bears repeating that Giboney represents a

“narrowly limited” exception to the general rule that
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content-based restrictions on speech must satisty
strict scrutiny. Stevens, 559 U.S. at 468-69 (quoting
Chaplinsky, 315 U.S. at 571-72); see also United States
v. Alvarez, 567 U.S. 709, 717-18 (2012); United States
v. Williams, 553 U.S. 285, 288 (2008). The categories
of regulation exempt from strict scrutiny are narrow

largely because even speech related to unlawful
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tool to reach regulatory ends that the Constitution
otherwise prohibits governments from realizing. See

Stevens, 559 U.S. at
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ideas or i1nformation.” Turner Broad. Sys., Inc. v.
F.C.C., 512 U.S. 622, 641 (1994). Giboney therefore

cannot exempt the Attorney General’s threatened

enforcement of the
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may be perfectly legal, but an agreement to perform the
same acts by a conglomerate of market participants can
be a punishable offense. Courts have not subjected
this provision to strict scrutiny. The second statute

cited by the Attorney General 1s the federal conspiracy
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either act involves “lawful” conduct in any meaningful
sense of the term. The lawfulness of abortion, on the
other hand, varies by State and gestational age. Some
States regard the freedom to terminate a pregnancy as
so sacred that the liberty interest is protected in
their constitutions. See, e.g., Hodes & Nauser, MDs,
P.A. v. Schmidt, 440 P.3d 461, 486 (2019); Valley Hosp.
Ass’n v. Mat-Su Coal. for Choice, 948 P.2d 963, 969
(Alaska 1997); Mich. Const. art 1, 8§ 28. Defrauding
the United States and restraining trade, which no State
affirmatively permits, are fundamentally unlike
abortions and the patchwork of [legal protections
nationwide surrounding them.

Another noteworthy distinction is that Congress has
the constitutional authority to criminalize the acts of
restraining trade and defrauding the United States. In
fact, Section 2 of the Sherman Act punishes unilateral

restraints on trade,
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Court “has not recognized “professional speech” as a
separate category of speech.” Nat’l Inst. of Fam. &
Life Advocs. v. Becerra, 585 U.S. 755, 767 (2018).
Perhaps for this reason, the Attorney General abandons
this argument in his reply brief.

Having established that the Attorney General’s
attempt to 1i1nvoke Giboney 1s wunavailing, the court
turns to whether the plaintiffs have stated a viable
First Amendment claim, taking the Tfactual allegations
in their complaints as true. The plaintiffs submit
that the State plans to iInitiate a prosecution under
Alabama’s statutes punishing conspiracy, complicity,
solicitation, and other crimes based on the content of
the speech they and their staff wish to engage in about
out-of-state abortions. “[C]ontent-based speech
regulations TfTace “strict scrutiny,” the requirement
that the government use the least restrictive means of
advancing a compelling government interest.” Burk v.

Augusta-Richmond Cnty., 365 F.3d 1247, 1251 (11th Cir.

85



Case 2:23-cv-00450-MHT-KFP Document 48 Filed 05/06/24 Page 86 of 98

2004).

The Attorney General does not argue that his
threatened prosecutions can satisfy strict scrutiny.
He has presented no other reason to dismiss the
plaintiffs® First Amendment claim besides his attempt
to invoke the Giboney exception, which, as stated, does
not extend to speech 1n Tfurtherance of lawful
out-of-state conduct. His motion to dismiss the
as-applied First Amendment challenge will therefore be

denied.

3. Yellowhammer Fund’s Overbreadth Challenge
Finally, apart from the as-applied challenge,
Yellowhammer Fund claims that the Attorney General’s
reading of Alabama’s 1interjurisdictional conspiracy
statute IS unconstitutionally overbroad. The
overbreadth doctrine allows courts to declare laws that
have some Ilegitimate applications TfTacially invalid

because they infringe on the freedom of expression. A
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law is overbroad i1If 1t sweeps In so much protected
conduct that no “narrowing construction” can save 1it.
Osborne v. Ohio, 495 U.S. 103, 119 (1990). Generally,
overbreadth claims are asserted by parties when their
conduct 1s not constitutionally protected; they can
nonetheless assert that the law regulating their
conduct “punishes so much protected speech that it
cannot be applied to anyone,” including them. United
States v. Hansen, 599 U.S. 762, 769 (2023) (emphasis 1in
original). Because facial 1invalidation 1s “strong
medicine,” courts invoke the overbreadth doctrine
“sparingly and only as a last resort.” Broadrick v.

Oklahoma
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alleges that the Attorney General’s reading of

Alabama’s i1nterjurisdictional conspiracy statute “is
overbroad and 1mposes a content- and viewpoint-based
restriction” on speech and association. Yel lowhammer
Fund’s Compl. (Doc. 1) 9 73, 80.

Yellowhammer Fund does not support the overbreadth
claim with any factual contentions or legal arguments
aside from the allegations and arguments underlying the
as-applied challenge. The complaint does not i1dentify
any other act that Alabama either has prohibited or
could prohibit that would be lawful in other States and
that the Attorney General’s interpretation of
conspiracy law would authorize him to prosecute. Nor
does the complaint present any allegations or other
reason to suggest that the Fund’s constitutional
concerns cannot be addressed through 1its as-applied
challenge.

Although Yellowhammer Fund’s brief 1iIn opposition

offers some clarification about i1ts overbreadth theory,
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the complaint remains devoid of sufficient allegations

to state a
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Although the healthcare providers offer a compelling
argument that neither the 1896 conspiracy statute nor
any other Alabama law makes their assistance a crime,
their competing reading of state law i1s insufficient to

state a fair-warning claim.?!

staff, and he does so by relying on the same argument
he made regarding these plaintiffs® First Amendment
claim. For the same reasons provided in the court’s
discussion of the First Amendment claim, the plaintiffs
also have third-party standing to Dbring their
fair-warning claim.

21. The healthcare providers explain that the
interjurisdictional conspiracy statute codified the
Alabama Supreme Court’s holding 1In Thompson v. State
“that 1t i1s an indictable common-law misdemeanor to
enter i1nto a conspiracy in [Alabama] to commit a known
common-law felony, malum in se, In a sister state.” 17
So. 512
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The Due Process Clause requires that the law
provide Tfair warning of what 1t prohibits. This
principle has “long been part of our tradition,” United

States v. Bass,
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259,

266 (1997)
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leave. |Id. at 349-50. The United States Supreme Court
held that this “unforeseeable and retroactive judicial
expansion of narrow and precise statutory language” was
unconstitutional. Id. at 352. Just as the
Constitution’s Ex Post Facto Clause bars a state
legislature from passing a law that “makes an action
done before the passing of the law, and which was
innocent when done, criminal,” the Due Process Clause
bars a state court “from achieving precisely the same

result by judicial construction.” Id. at 353-54.
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construction retroactively to a defendant’s conduct.
The “judicial construction” and “retroactive” elements
are essential to finding a fair-warning violation under
Bouie. Due process is denied due to a lack of Tair
warning only when a court’®s novel iInterpretation of law
results iIn retroactive punishment of conduct that was
legal when 1t occurred. By contrast, as a general
matter, a prosecution based on an untested legal theory
does not necessarily offend the fair-warning
requirement. While fTacing prosecution is undoubtedly
burdensome, defendants may seek to dismiss the charges
against them in a state-court proceeding on the ground
that their conduct was not actually a crime. IT the
court agrees and dismisses the charge, i1t would be
difficult to argue that the defendant was denied due
process. It 1s only 1f the court adopts the
prosecution’s unexpected and indefensible
interpretation of the law, and the defendant 1is

convicted does a failr-warning issue arise. The act of
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prosecution or, in this case, the threat of
prosecution, does not generally violate the

fair-warning requirement under Bouie
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to engage i1n what i1s lawful there than California can
restrict people from coming to Alabama to do what 1is

lawful here.
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motion to dismiss will therefore be granted in part and
denied In part.
S

For the reasons stated above, 1t is ORDERED as
follows:

(1) The defendant’s motion to dismiss (Doc. 28) 1is
granted as to the overbreadth claim and fair-notice due
process claim, which are dismissed.

(2) The defendant’s motion to dismiss is denied as

to the following claims: the right-to-travel claim, the
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