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INTRODUCTION 

As a constitutional matter, Alabama’s Abortion Ban cannot apply to abortions 

that occur outside of Alabama. It is well settled that the State lacks constitutional 

authority to prevent pregnant Alabama residents from traveling outside its borders 

to obtain lawful abortion care in other jurisdictions.1 Nevertheless, Defendant Steve 

Marshall claims that Alabama may impose criminal liability on its residents for 

“conspiring” to help people leave the state to engage in conduct that the State cannot 

validly prohibit. This is plainly incorrect. Plaintiff Yellowhammer Fund is entitled 

to relief from Defendant’s threats to prosecute its



  
 
 
 
 

2 
 

more than simply provide aid; they send a message. Doc. 1 at ¶ 2. To those who are 

persecuted, they send a message of solidarity. Id. To the oppressors, helpers send a 

message of protest and defiance. Id. 
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“A claim for relief is facially plausible when it contains ‘factual content that allows 
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Plaintiff has alleged sufficient facts to establish standing. See, e.g., Doc. 1 at ¶¶ 65–

69. “[A]n organization has standing to sue on its own behalf if the defendant’s illegal 

acts impair its ability to engage in its projects by forcing the organization to divert 

resources to counteract those illegal acts.” Fla. State Conf. of N.A.A.C.P. v. 

Browning, 522 F.3d 1153, 1165 (11th Cir. 2008). Allegations that Plaintiff has 

suffered injury to its mission or diverted resources to combat the challenged conduct 
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(Roberts, C.J., concurring). To establish third-party standing, a plaintiff must show 

that (1) it has suffered an injury-in-fact itself; (2) it has a sufficiently close 

relationship with the third party; and (3) the third party faces a hindrance to asserting 

its own rights. Kowalski v. Tesmer, 543 U.S. 125, 129–30 (2004). As explained 

above, Plaintiff has established an injury-in-fact. See supra at 7–9. 

Plaintiff meets the well-established third-party st
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1. Plaintiff Has a Sufficiently Close Relationship with the People 

It Serves. 

Plaintiff has a close relationship with the people it serves.5 It is difficult to 

imagine a situation in which the interests between the litigant and the third party 

could be more aligned. Plaintiff seeks to advance its mission using speech and by 

providing resources to the potential and current clients who seek its services. Federal 

courts have not limited the close relationship required for third-party standing to 

relationships like “parents and children, guardians and wards,” contrary to 

Defendant’s assertions. See Doc. 28 at 13. Instead, courts have found the 

requirement satisfied by a wide variety of relationships where the plaintiff would 

serve as an effective advocate for the third party’s rights. See, e.g., Powers v. Ohio, 

499 U.S. 400, 415–16 (1991) (holding that criminal defendant had third-party 

standing to assert the rights of potential jurors excluded from jury service); Carey v. 

Population Servs., Int’l, 431 U.S. 678, 683 (1977) (holding that company selling 

non-medical contraceptives had third-party standing to assert the rights of potential 

customers, including minors); Craig v. Boren, 429 U.S. 190, 194 (1976) (holding 

that beer vendor had third-party standing to assert the rights of potential customers); 

Barrows v. Jackson, 346 U.S. 249, 258 (1953) (holding that white property owners 

had third-party standing to assert the rights of potential Black purchasers); Young 

 
5 Yellowhammer Fund is not asserting third-party standing on behalf of its staff. 
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Alabama residents have sought Plaintiff’s assistance, and 
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funding abortion care and travel, and therefore has a close relationship with the 

people it serves.7 
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the residents of Jupiter and may [have been] reluctant to raise such claims for fear 

of provoking additional policing measures.” Id. Additionally, the court held that it 

was reasonable to presume that “some of the immigrants living in Jupiter may fear 

drawing attention to the immigration status of them
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especially while living in a place where it is banned, may not want to draw attention 

to their desire to obtain a lawful abortion elsewhere.8  

Pregnant Alabamians face additional hindrances to filing suit because they 

may be chilled from asserting their own right to travel by the publicity of a court 

suit, and someone seeking to travel also faces the imminent mootness of their claim. 

See Singleton v. Wulff, 428 U.S. 106, 117 (1976) (“Only a few months, at the most, 

after the maturing of the decision . . . her right thereto will have been irrevocably 

lost”). It is true that pregnancy could count as a capable-of-repetition-yet-evading-

review exception to the mootness doctrine. See Doc. 28 at 14. But that is not the only 

consideration. Someone who cannot find the resources to travel to obtain a lawful 

abortion is unlikely to be able to find the resources, time, and capacity to challenge 

these threats in court. See Powers v. Ohio, 499 U.S. at 415 (“[T]here exist 

considerable practical barriers to suit . . . because of the small financial stake 

involved and the economic burdens of litigation.”). “The reality is” a pregnant 

person who needs to travel but cannot do so without assistance will be left with “little 

 
8 Defendant suggests that the people Plaintiff serves could proceed under pseudonyms. But the 
court in Young Apartments, Inc. did not require the immigrant residents to proceed under 
pseudonyms and determined that the asserted hindrances were enough to establish third-party 
standing. Young Apartments, Inc., 529 F.3d at 1042. The same is true here, and the people Plaintiff 
serves should not be required to proceed under pseudonyms. 
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incentive to set in motion the arduous process needed to vindicate [their] own 

rights.”9 Id.  

Based on the foregoing, Plaintiff has sufficiently pled the facts necessary to 

establish third-party standing for purposes of this motion to dismiss. 

II. This Lawsuit Does Not Offend the Eleventh Amendment. 

Contrary to Defendant’s assertions, Plaintiff is not asking the Court to “order[] 

[Defendant] to conform [his] conduct to state law.” Pennhurst State Sch. & Hosp. v. 

Halderman, 465 U.S. 89, 97 (1984). Instead, it is asking for declaratory and 

injunctive relief to stop Defendant from violating the United States Constitution. See 
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state law. Defendant’s generalized insinuation that Plaintiff’s claims actually seek 

adjudication of state law issues is unfounded. 

Under Defendant’s theory, no plaintiff could ever challenge the 

constitutionality of an attorney general’s enforcement decisions, and that is contrary 

to settled law. See e.g., Smith v. Meese, 821 F.2d 1484, 1492 n.4 (11th Cir. 1987) 

(“[T]he exercise of prosecutorial discretion, like the exercise of Executive discretion 

generally, is subject to statutory and constitutional limits enforceable through 
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State, 27 So. 2d 36, 38 (Ala. 1946), a defendant charged with conspiracy under either 

law must have the ability to challenge whether that underlying act is in fact criminal. 

Since Alabama’s Abortion Ban cannot be applied to make abortion illegal in states 

where it is permitted, Defendant’s assertion that abortion funds violate Alabama’s 

Conspiracy Laws when they agree to help pregnant people leave the state and obtain 
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text make clear that this ban only prohibits abortions that take place within Alabama. 

The statute provides that it is the responsibility 
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violate an underlying criminal statute.12 See
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abortions. In Thompson,13 the Court held that Alabama could prosecute as a 

conspiracy an agreement formed in Alabama to engage in a “known common-law 
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a lawful, out-of-state abortion, see 
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In Nielsen v. Oregon
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to support a lawful abortion in another state is not guilty of any crime unless Alabama 

unconstitutionally purports to apply its Abortion Ban outside its borders. Merely 

agreeing to support an activity that is legal violates no law. See, e.g., Sharpe, 710 

So. 2d at 1374.  

Further, Defendant’s hasty dismissal of Bigelow v. Virginia, 421 U.S. 809 

(1975), 
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doing so would require the unconstitutional application of state law (Alabama’s 

Abortion Ban) to entirely lawful, out-of-state conduct.  
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As explained above, supra at 22–23, Thompson does not support Defendant’s 

position and is not the panacea Defendant believes 
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within the Constitution, even as it held that California can require out-of-state pork 

producers who sell pork in the state to comply with
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offend the First Amendment to prosecute someone who offers to provide or requests 

to obtain child pornography. 553 U.S. 285, 297–98 (2008). The Court explained that 

such speech was unprotected because it was “intended to induce or commence illegal 

activities.” Id. at 298. In Williams, the defendant’s speech indisputably violated a 

federal statute that categorically prohibited certain speech related to child 

pornography. Id. at 297. Unlike abortion, child pornography is prohibited across the 

country, and there is no dispute about its legality or morality.  

Similarly, in United States v. Fleury, the Eleventh Circuit upheld the 

conviction of a defendant who sent messages threatening to kidnap and kill the 

recipients and their loved ones. 20 F.4th 1353, 1364–65 (11th Cir. 2021). Just as in 

Williams



  
 
 
 
 

35 
 

in New York, to restrict an advertiser’s activity in New York, or to prevent its 

residents from traveling to New York to obtain an abortion). Alabama cannot 

prohibit its residents from traveling out of state for an abortion, see Doc. 28 at 30, 

so it also cannot constitutionally prohibit the speech of helpers who support its 

residents in exercising that right. 

B. Plaintiff Is Engaged in Protected Speech, Expressive Conduct, and 

Association. 

Defendant makes several additional First Amendment arguments in support 

of his motion—each of which can be easily dismissed.  

First, Defendant does not—and cannot—dispute that Plaintiff is engaged in 

pure speech when it provides information to pregnant Alabamians about lawful, out-

of-state abortion care, including referrals, guidance, and moral support. See 303 

Creative LLC v. Elenis, 143 S. Ct. 2298, 2312 (2023) (explaining that all types of 

“oral utterance and the printed word” constitute speech under the First Amendment). 

However, Defendant argues that Plaintiff’s financial and practical support for people 

seeking abortions is unprotected by the First Amendment. That argument is 

meritless.  
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expressly concedes that he cannot prosecute pregnant people for traveling to access 

that care, see id. at 30. Thus, unlike the speech in Fleury, 20 F.4th at 1364–65, and 

Virginia v. Black, 538 U.S. 343 (2003), another case relied upon by Defendant 

involving cross-burning, Plaintiff’s speech supports an activity that is lawful where 

it occurs.  

Content-based laws “target speech based on its communicative content,” 

while viewpoint-based laws prohibit speech based on the “particular views taken by 

speakers on a subject.” Speech First, Inc. v. Cartwright, 32 F.4th 1110, 1125–26 

(11th Cir. 2022). Defendant’s threats specifically target abortion helpers that 
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Coakley, 573 U.S. 464, 479 (2014)). Further, Defendant’s threats are viewpoint-

based because they silence speakers only when they speak in support of lawful, out-

of-state abortion. See Planned Parenthood Greater N.W. v. Labrador, No. 23-cv-

001420-BLW, 2023 WL 4864962, at *22 (D. Idaho July 31, 2023) (holding that 

threats to prosecute healthcare providers for referring people for out-of-state 

abortion care were content- and viewpoint-based restrictions because they silence 

healthcare providers “on a single topic—abortion”).  

In his motion to dismiss, Defendant does not seriously engage with Plaintiff’s 

claim that its right to association is violated. Plaintiff alleges that Defendant’s threats 

of prosecution chill its association with abortion advocacy organizations, funds, and 

pregnant people. See, e.g., Doc. 1 at ¶¶ 51, 79–86. The “right to associate with others 

in pursuit of a wide variety of political, social, economic, educational, religious, and 

cultural ends” is “implicit” in other First Amendment rights. Roberts v. U.S. Jaycees, 

468 U.S. 609, 622 (1984). Just as a state can only proscribe speech if it has illegal 

aims, see supra at 33–34, it also can only limit association if the association has 

illegal aims. See Brown v. Hartlage, 456 U.S. 45, 55 (1982) (“Although agreements 

to engage in illegal conduct undoubtedly possess some element of association, the 

State may ban such illegal agreements without trenching on any right of association 

protected by the First Amendment.”); see also United States v. Spock, 416 F.2d 165, 

170 (1st Cir. 1969) (“[T]he First Amendment rights of free speech and free 
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C. Defendant’s Threats Cannot Survive Strict Scrutiny. 
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These allegations are non-conclusory, specific, and grounded in facts—more 

than sufficient to defeat a motion to dismiss. See Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007); see also Carollo 

v. Boria, 833 F.3d 1322, 1328 (11th Cir. 2016). Additionally, they are more than 

sufficient to state a claim for overbreadth under the standard articulated by the U.S. 

Supreme Court, which requires a showing “from the text . . . and from actual fact 

that a substantial number of instances exist in which the [statute] cannot be applied 

constitutionally.” New York State Club Ass’n, Inc. v. City of New York, 487 U.S. 1, 

14 (1988); see also Bd. of Airport Comm’rs of City of Los Angeles v. Jews for Jesus, 

Inc., 482 U.S. 569, 574 (1987) (striking down a law that banned all “First 

Amendment activities” because it left “no room for a narrowing construction”). If 

construed contrary to Thompson and in accordance with Defendant’s threats, 
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VI. 
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community, must have the right to pass and repass through every part of it without 

interruption…”). States infringe the right to trave
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A. Defendant’s Argument that Plaintiff, as an Organization, Does Not Enjoy 

the Right to Travel Is Inapposite.  

The U.S. Supreme Court has rejected the reasoning Defendant employs in his 

citation to First National Bank of Boston v. Bellotti, 435 U.S. 765, 778 n.14 (1978) 

(plurality opinion), for the proposition that the right to travel is a “purely personal 

constitutional guarantee” that does not extend to Plaintiff. Doc. 28 at 32. Addressing 

the lower court’s First Amendment analysis, the Court held that “[t]he proper 

question is not whether corporations ‘have’ First Amendment rights and, if so, 

whether they are coextensive with those of natural persons. Instead, the question 

must be whether [the challenged statute] abridges expression that the First 

Amendment was meant to protect.” Bellotti, 435 U.S. at 776. In holding the statute 

unconstitutional, the Court reasoned that “[t]he Constitution often protects interests 

broader than those of the party seeking vindication,” and that “[t]he speech proposed 
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to provide travel assistance to the indigent by cri
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or other vehicle for hire. Crandall, 73 U.S. at 35–39.22 Nevada argued this tax was 

“not a tax upon the passenger, but upon the business of the carrier who transports 
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of parole. Even if Plaintiff’s agents are not ultimately convicted, the consequences 

of the charge and the process to combat it are overwhelming; as a result, Plaintiff 

cannot instruct its agents to take that risk. Defendant’s threats have forced Plaintiff 

to forego its desired travel and to stop facilitating travel for those it serves—people 
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1137 (9th Cir. 2006) (traveler refused to show identification or submit to a search, 

so was not allowed to fly to Washington, D.C.).  

Here, because of Defendant’s threats, Plaintiff is prohibited from traveling for 
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Even if the Court finds Alabama can regulate helping people access lawful, 

out-of-state abortion care, the threatened application of Alabama Code §13A-4-4 is 

not permissible because Defendant’s threats are being asserted with the predominant 

purpose of impeding travel or punishing those who engage in that travel. 

C. Defendant Misstates the Standard the Court Should Apply Here. 

Defendant argues a “restriction [on the right to travel] that is rationally related 

to the offense itself is within the State’s power.” Doc. 28 at 36 (citing Jones v. Helms, 

452 U.S. 412 (1981)). By doing so, it appears Defendant suggests that restrictions 

on the right to travel are subjected to only rational basis review and that this Court 

should find the conspiracy statute reasonably related to the Abortion Ban. That most 

certainly is not a test recognized by courts for violations of the right to travel. Jones 

created a much more limited exception to the right to travel. It is applicable only 

when the “restriction . . . is rationally related to the offense itself—either to the 

procedure for ascertaining guilt or innocence, or to the imposition of a proper 

punishment or remedy.” 452 U.S. at 422. Defendant cuts that standard off in his 

motion, and implies the Court created a test it did not. To be clear, Jones does not 

create a broad standard by which courts uphold regulations if they are reasonably 

related to another offense outside these two narrow contexts. Id. 

Elsewhere, Defendant suggests his travel restrictions are justified because, in 

his view, Plaintiff’s support is criminal. Doc. 28 at 35. Again, Defendant 
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misconstrues yet another portion of Jones. 
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inconvenience cases merely reinforce that the harm here is significant and that 

Plaintiff is entitled to relief. 

Even if there was some loose balancing test as Defendant suggests, the 

foundational importance of the right to travel, and the consequences to the nation 

that follow when it is degraded, demonstrate that Defendant’s threats cannot 

withstand judicial scrutiny. Defendant argues that even if his threats violate the right 

to travel, the state’s interests overcome the interests of Plaintiff and those it serves. 

A similar argument was rejected in Edwards. 314 U.S. at 173. One need only look 

to Edwards to see a Court that was sympathetic to the “grave and perplexing social 

and economic dislocation” that led California to seek to use its police power to 

restrict travel, but nonetheless struck down the travel restriction. Id. No matter the 

significant interest the state had in exercising its police power, the Court found that 

preserving the free movement of people across state lines was too important. Id. The 

same conclusion must follow here, and Defendant’s motion to dismiss should be 

CONCLUSION 

For the foregoing reasons, the Court should deny Defendant’s motion. 
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