
   

 

   

 

UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF ALABAMA 

 
PEOPLE FIRST OF ALABAMA, ROBERT 
CLOPTON, ERIC PEEBLES, HOWARD 
PORTER, JR., ANNIE CAROLYN 
THOMPSON, GREATER BIRMINGHAM 
MINISTRIES, and the ALABAMA STATE 
CONFERENCE OF THE NAACP,  

 
               Plaintiffs, 

      v. 

JOHN MERRILL, in his official capacity as 
the Secretary of State of Alabama, KAY 
IVEY, in her official capacity as the Governor 
of the State of Alabama, the STATE OF 
ALABAMA, ALLEEN BARNETT, in her 
official capacity as Absentee Election 
Manager of Mobile County, Alabama; 
JACQUELINE ANDERSON-SMITH, in her 
official capacity as Circuit Clerk of Jefferson 
County, Alabama; KAREN DUNN BURKS, 
in her official capacity as Deputy Circuit 
Clerk of the Bessemer Division of Jefferson 
County, Alabama; and MARY B. 
ROBERSON, in her official capacity as 
Circuit Clerk of Lee County, Alabama, 

 
               Defendants. 

  

 

Case No.: __________________ 

COMPLAINT FOR INJUNCTIVE 
AND DECLARATORY RELIEF 

 
INTRODUCTION  

1. Plaintiffs People First of Alabama, Robert Clopton, Eric Peebles, Howard Porter, 

Jr., Annie Carolyn Thompson, Greater Birmingham Ministries, and the Alabama State Conference 

of the NAACP, file this Complaint for immediate injunctive and declaratory relief against the 

Defendants Secretary of State John Merrill, Governor Kay Ivey, the State of Alabama, Mobile 
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County Absentee Election Manager Alleen Barnett
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requirement for absentee voters for the July 14, 2020 primary runoff election.  

6. Nonetheless, in this unprecedented situation, multiple provisions of Alabama law, 

policy, and/or practice that establish requirements for voting in-person and by-mail are now posing 

direct and severe obstacles to voting. These provisions are: (1) the requirement that the affidavit 

that must be included with an absentee ballot be signed by the voter in the presence of either a 

notary or two adult witnesses, Ala. Code §§ 17
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(555,330),1 including 165,582 Alabamians over age 18 with a disability2 and 95,102 persons over 

age 65 with a disability3—that is, two of the groups who are most vulnerable to COVID-19. 

9. The Witness Requirement does not meaningfully advance any valid government 

interest. Many other provisions of Alabama law safeguard the integrity of absentee voting without 

putting the lives of voters at risk. Indeed, Alabama is one of only 12 states that require an individual 

submitting an absentee ballot to have it be witnessed by another. Of those 12, Alabama is one of 

only three states that require the absentee ballot to be notarized.4 

10. Even if the Witness Requirement did offer some additional marginal benefit to any 

valid state interest, such benefit is greatly outweighed by the risk of disenfranchisement. The 

Witness Requirement violates the fundamental right to vote under the First and Fourteenth 

Amendments to the U.S. Constitution, Title II of the Americans with Disabilities Act (“ADA”), 

and Sections 2, 3(b), and 201 of the Voting Rights Act of 1965 (“VRA”). 

11. Second, the requirements that each person who applies for an absentee ballot mail-

in a copy of their photo ID, Ala. Code. § 17-9-30(b) (“ID Application Requirement”), and 
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certain absentee voters must again submit another copy of their photo ID when casting their ballot, 

id. § 17-11-9 (“ID Ballot Requirement,”  collectively with the ID Application Requirement, the 

“Photo ID Requirements”), create nearly insurmountable barriers to exercising the fundamental 

right to vote amid the COVID-19 pandemic. Many voters who are more susceptible to 

complications from COVID-19, like Plaintiffs Porter and Thompson, lack a reliable means of 

photocopying their ID without endangering their lives. Others lack a photo ID at all. The Photo ID 

Requirements, as applied in the current COVID-19 crisis, violate Title II of the ADA and the 

fundamental right to vote under the First and Fourteenth Amendments to the U.S. Constitution.   

12. Third, Alabama does not offer either curbside or “drive-thru” voting, which allows 

voters to cast their ballots in person, but outside of a poll site without leaving the car. Many voters 

with disabilities are unable to access polling places or vote absentee. Other voters must vote in-

person because they require assistance from poll workers. Curbside voting can significantly reduce 

the opportunities for COVID-19 to spread at in-person poll sites. This is particularly important to 

voters, like Plaintiffs Clopton and Peebles, who usually vote in-person, but who have a higher 

susceptibility to death or serious health problems due to COVID-19. Alabama’s prohibition on 

curbside voting, a reasonable accommodation provided in other states, means that significant 

numbers of vulnerable voters who need to vote in-person have no option for doing so because of 

the increased risk of infection from traditional in-person voting. This violates the First and 

Fourteenth Amendments to the U.S. Constitution, the ADA, and Section 2 of the VRA.  

13. Both together and separately, the Witness Requirement, Photo ID Requirements, 

and the Prohibition on Curbside Voting (collectively, the “Challenged Provisions”) needlessly 

force many thousands of Alabamians to choose between risking their lives or voting in 2020.  

14. The Challenged Provisions directly contradict the specific guidance from the 
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17. Contrary to the usual limitations on absentee voting in Alabama, however, for the 

July 14 primary runoff election, Secretary Merrill has made it clear that any registered voter is 

permitted to vote absentee in light of the COVID-19 pandemic. Alabama is expecting a large 

increase in absentee voting in the July 14 election, as well as other elections in 2020. Thus, if just 

a third of all people who voted in 2018 (or 575,000 people) switched to mail-in absentee voting in 

the July 14 primary runoff election, up to 34,000 voters could expect to have their ballots rejected 

because of the Witness Requirement alone. 

18.  The risk of disenfranchisement from the Witness Requirement and Prohibition on 

Curbside Voting fall more heavily on Black voters in Alabama, who are more likely to live alone 

or with young children, more likely to have a disability than the white population, and who are 

afflicted by and die from COVID-19 at stunningly disproportionate rates. Black Alabamians are 

41% of COVID-19 patients and over 45% of COVID-19-related deaths despite making up just 

27% of its total population.7 Alabama’s history of racial discrimination in various areas, such as 

voting, education, employment, and healthcare, interact with these provisions to hinder Black 

people’s ability to participate effectively in the political process in violation of Section 2 of the 

VRA. 

19. The Challenged Provisions will each, separately and jointly, unduly burden the right 

to vote of Alabamians
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20. Plaintiffs therefore ask that the Court enjoin the Challenged Provisions and declare 

them unconstitutional for the duration of the 2020 election calendar. 

PARTIES 

21. Plaintiff PEOPLE FIRST OF ALABAMA (“People First”), founded in 1988, is a 

group of people with developmental disabilities dedicated to making their dreams happen by 

having choices and control over their own lives, including by having opportunities to make 
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his home in Auburn, Alabama. He is white, a U.S. citizen, has never lost his right to vote by reason 

of a felony conviction or court order, and is a lawfully registered voter in Alabama. Mr. Peebles is 

at high risk for severe complications from COVID
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Mobile County, Alabama. He is a U.S. citizen and has been a lawfully registered voter in Alabama 

since he was 18. Mr. Porter has Parkinson’s Disease and asthma, and it is hard for him to ambulate. 

He is at high-risk for contracting COVID-19 because of his age and underlying medical conditions. 

He has not left his home since the Governor issued the April 3 stay-at-home order. Because he is 

at high-risk, Mr. Porter plans to stay at home for the foreseeable future even after the “Safer at 

Home” or any other such order is lifted. Mr. Porter has always voted in-
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groups or individuals from the democratic process.  Toward that end, GBM regularly engages in 
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32. Plaintiff THE ALABAMA STATE CONFERENCE OF THE NATIONAL 

ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE (“Alabama NAACP”) 

is a state subsidiary of the National Association for the Advancement of Colored People, Inc.  The 
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constituency will be unable to comply with the Witness Requirement, while taking protective 

measures against COVID-19 infection, like staying home; (2) increasing efforts to educate Black 

and disabled voters, as well as the general public, about the Witness Requirement; and (3) 

advocating for the adoption of measures like curbside voting that would ease the burdens on voters 

d
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supreme executive power of the State. She is the chief magistrate of the State. As such, she is 

charged with enforcing state election laws and any related administrative rules. Ala. Const., art. 

V, § 113. Governor Ivey is also vested with the power to declare a state of emergency and 

substantial powers to act accordingly. During 
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coughs and are more severe than the flu.12 

48. The CDC estimates that approximately 33% of those who are infected by SARS-

CoV-2 require hospitalization.13 COVID-19 can severely damage lung tissue, cause a permanent 

loss of respiratory capacity, and also damage tissues in the kidney, heart, and liver.14 The surge of 

COVID-19 cases 
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that individuals stay at least six feet away from others and “stay out of crowded places.”25   

53. Even maintaining six feet of separation from others is not sufficient to avoid the 



   

 

21 

item in the mail receptacle or appropriate location by the customer door.”29 

56. In contrast, the risks of interpersonal interaction while voting are already evident.  

During Florida’s recent primary, two Broward County poll workers tested positive for COVID-

19, one of whom was handling driver’s licenses as part of the identification verification process.30   

Elections held on April 7 in Wisconsin saw multi-hour waits and lines stretching blocks upon 

blocks in places like Milwaukee and Green Bay, in part, because government officials there were 

unable to create a viable vote-by-mail process for all voters. By April 24, health officials in 

Milwaukee had identified at least 40 positive COVID-
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63. On March 19, Governor Ivey and the ADPH issued a statewide health order 

implementing the following mandatory measures: (a) prohibiting “[a]ll gatherings of 25 persons 
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misdemeanors and violations.45 

66. On March 30, President Trump approved a major disaster declaration for Alabama, 

which made federal emergency aid available for pandemic related recovery efforts.46 

67. On April 2, Governor Ivey issued a proclamation modifying regulations applicable 

to health care providers and ordering licensing boards to adopt emergency rules to “expand the 

capacity of the health care workforce”; modifying or suspending some regulations and laws 

affecting healthcare facilities; expanding the Governor’s March 26 authorization of remote 

notarizations and witnessing; authorizing governmental entities to postpone or cancel public 

meetings; enabling corporations to hold remote shareholder meetings; and authorizing measures 

“to reduce the number of local inmates being held in county jails in a way that does not jeopardize 

public safety.”47 

68. On April 3, Governor Ivey and State Health Officer Scott Harris issued a mandatory 

statewide order requiring “every person . . . to stay at his or her place of residence except as 

necessary to perform” an enumerated list of “essential activities.”48  

69. In addition, the April  3 order mandated the closure of entertainment venues, athletic 

facilities, and close-contact service providers, such as barber shops.49 In order to remain open, 

“essential retailers” were required by the order to implement a reduced “emergency maximum 

occupancy rate,” enforce social distancing, and take reasonable steps to comply with CDC and 
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ADPH sanitation guidelines.50  

70. Further, the April  3 order required any non-institutionalized person who has tested 

positive for COVID-
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contact services like barbershops and hair salons remain closed.57 Individuals—especially 

vulnerable persons—are encouraged to stay home, wear face coverings when necessary to leave 

the home, and follow good sanitation practices.58 

74. Yet, the number of COVID-19 cases are continuing to rise in both the rural and 

urban counties of Alabama.59 
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people in particular to “stay at home” and stringently practice social distancing.76   

81. Racial discrimination in Alabama has also resulted in socioeconomic inequalities 

that disadvantage Black people, like higher rates of unemployment, disability, poverty, and 

inadequate health insurance than white people. These factors also make it more likely that Black 

voters in Alabama are forced to work outside the home even during the current pandemic and are 

therefore more exposed to COVID-19.   

82. Black Americans are, for example, more likely to be part of the “blue collar” 

essential workforce than white people.77 In Alabama, the U.S. Census Bureau’s 2018 American 

Community Survey 1-Year Estimates (“ACS”)  shows that 20.7% of Black people and just 13.7% 

of white people 
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85. On March 10, for instance, a local columnist asked Defendant John Merrill his plan 

for safely running the then-scheduled March 31, 2020 primary runoff election during the 

pandemic. Among other options, the columnist asked Secretary Merrill about encouraging more 

citizens to vote early and allowing curbside drop-off for absentee ballots.79 

86. Secretary Merrill responded that “we’re not going to talk about that,” asserting that 

“we don’t need for people to be concerned about something that may not ever happen. The story 

that you’re thinking about writing is not even important.”80 Secretary Merrill said that he would 

“ follow the lead” of Governor Ivey and the ADPH. He refused to discuss any plan for the then-

scheduled March 31 election until they told him there was “a concern.” When asked if he had 

a “secret plan.” Secretary Merrill answered, “We’ll respond accordingly based on what 

information we have,” adding: “W
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from the Alabama Attorney General on whether the Governor had the authority pursuant to her 

emergency powers to move the March 31 runoff election date. “I don’t have the authority and 

the governor does not have the authority, explicit authority, to postpone the election,” Secretary 

Merrill said. “So, with the new information that was introduced today by the governor about 

the outbreak and the steps that she’s taking with state employees, I felt it was important we get 

a better interpretation about what the potential might be in order to have that exercised for that 

reason.”84 By then, there were 22 confirmed COVID-19 cases in Alabama.85 

90. Secretary Merrill 

https://www.al.com/news/2020/03/john-merrill-says-alabama-runoff-should-be-postponed-seeks-ag-opinion.html
https://www.al.com/news/2020/03/john-merrill-says-alabama-runoff-should-be-postponed-seeks-ag-opinion.html
https://www.al.com/news/2020/03/ag-steve-marshall-says-governor-can-postpone-march-31-runoff.html
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election.88 That day, there were 39 confirmed COVID-19 cases in Alabama.89 

93. On March 18, Governor Ivey rescheduled the March 31 primary runoff to July 14, 

2020.90 The same day, there were 51 confirmed COVID-19 cases in Alabama.91 

94. That same day, Secretary Merrill promulgated an emergency rule pursuant to 

Section 17-11-3(e) of the Alabama Code titled “Absentee Voting During State of Emergency.”92 

Section (1) of the emergency rule provided as follows:  

[A]ny qualified voter who determines it is impossible or unreasonable to vote at 

https://governor.alabama.gov/assets/2020/03/2020-03-18-1st-Supplemental-COVID-19-SOE.pdf
https://www.alabamapublichealth.gov/legal/assets/order-secretarystate-031820.pdf
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of a lawyer to notarize a ballot via videoconferencing is not an option for those voters who cannot 

afford the potential notary 

https://www.sos.alabama.gov/alabama-votes/voter/election-data
https://www2.alabamavotes.gov/electionnight/statewideresultsbycontest.aspx?ecode=1001060
https://www.sos.alabama.gov/sites/default/files/voter-pdfs/turnout.pdf
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people, persons with disabilities, and Black Alabamians, among others. For instance, 

https://news.harvard.edu/gazette/story/2020/04/health-care-disparities-in-the-age-of-coronavirus/
https://news.harvard.edu/gazette/story/2020/04/health-care-disparities-in-the-age-of-coronavirus/
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111. The notary public alternative is not a viable option for most voters, especially during 

the current pandemic. First, notaries are entitled to a payment of $5.00 for notarizing an absentee 

ballot affidavit.100 Second, notarization may still require personal interaction with a third-party 

witness in violation of social distancing protocols. In acknowledgment of the current barriers to 

notarizations, Governor Ivey issued an executive order on March 26, which permits attorneys who 

are also notaries and notaries who work under the supervision of an attorney to notarize documents 

using videoconferencing in lieu of personal appearance.101 Videoconferencing is not an option for 

every notary in Alabama. Notaries who are not attorneys or are not supervised by attorneys must 

still personally interact with a voter to notarize a ballot. But, even for the videoconferencing option, 

a voter must have access to videoconferencing technology. Further, it is more burdensome for 

Black Alabamians who are less likely to be able to afford the potential fees of notarization, the 

costs of videoconferencing, or sending the affidavit to the notary. Black Alabamians are also less 

likely to have access to the technology needed for videoconferencing, like broadband internet, a 

computer, tablet or “smart phone.”  Some notaries also lack access to the computer, internet, or 

technology necessary for notarizations via videoconferencing. Further, because Alabama law 

requires the absentee ballot envelope itself to be notarized, remote notarization may not be a viable 

option for absentee ballots.  

112. The Witness Requirement does not meaningfully advance the State’s interest in 

election integrity. Alabama election officials are not required to follow up with witnesses to 

confirm their identity or that they indeed witnessed the signing of the voter’s affidavit. See Ala. 

Code § 17-11-10. Instead, officials merely examine the affidavit for the witness signatures. If the 

 
100 Ala. Code § 36-20-74. 
101 Off. of the Ala. Governor, Fourth Supplemental State of Emergency (Coronavirus: COVID-19) (Mar. 26, 2020), 
https://governor.alabama.gov/assets/2020/03/4th-Supplemental-State-of-Emergency-COVID-19.pdf. 
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information in the affidavit is correct and it contains the witness signatures, then officials “shall 

certify the findings, open each affidavit envelope, and deposit the plain envelope containing the 

absentee ballot into a sealed ballot box.” Id. § 17-11-10(b).  

113. In fact, in 2017, Secretary Merrill supported a bill that would have eliminated the 

Witness Requirement but added the now-existent ID Application Requirement. Rather than 

increasing absentee voter fraud, Secretary Merrill thought the bill made it “easier to vote.”102 That 

is, in light of the Photo ID Requirements, Secretary Merrill does not believe that there is a separate 

need to enforce the Witness Requirement. Indeed, the District of Columbia and 38 states that have 

no witness requirement operate absentee balloting systems that are not undermined by fraud.103   

114. Alabama has several other vehicles to both confirm the legitimacy of the absentee 

ballot cast and protect election integrity. First, the affidavit requires an absentee voter to swear or 

affirm that the information is true and correct. The affidavit warns that it is a criminal offense to 

knowingly gives false information to illegally vote absentee. This offense is punishable by a fine 

up to thousand dollars ($1,000) and/or confinement in the county jail for up to six months. Ala. 

Code § 17-11-7. 

115. Separately, it is also a criminal offense for any person to willfully falsify an absentee 

ballot application or verification documents. Ala. Code § 17-17-24.  

116. Finally, the absentee ballot application is required to “contain sufficient information 

to identify the applicant and shall include the applicant’s name, residence address, or such other 

information necessary to verify that the applicant is a registered voter.” Ala. Code § 17-11-4. The 

current absentee ballot application requires a voter to submit either their driver’s license number 

 
102 Mike Cason, Bill would eliminate requirement to give reason for voting absentee, Alabama Media Group (Jan. 
13, 2019), https://www.al.com/news/birmingham/2017/04/bill_would_eliminate_requireme.html. 
103 Voting Outside the Polling Place: Absentee, All-Mail and other Voting at Home Options, supra n.4. 
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or the last four digits of their social security number, which allows election officials to verify the 

voter’s identity even before the distribution of the absentee ballot.104 

117. Given these criminal penalties and the alternative identification methods, the 

additional step of requiring a voter to sign their absentee ballot before a notary or two witnesses 

offers no meaningful protection against fraud. Indeed, while instances of fraud are rare, a person 

determined to falsely submit an absentee ballot and risk imprisonment could just as easily forge 

the two witnesses’ signatures as they could falsely attest to their identity when signing the  

https://www.sos.alabama.gov/sites/default/files/voter-pdfs/absentee/RegularAbsenteeAppFillable.pdf
https://www.sos.alabama.gov/sites/default/files/voter-pdfs/absentee/RegularAbsenteeAppFillable.pdf
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12.8% (over 200,000) 

https://twitter.com/StetsonStephen/status/1252611322128273408
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including the Alabama Law Enforcement Agency (“ALEA”) offices and county boards of 

registrars, has been closed.106 To the extent ALEA continues to operate any photo ID-issuing 

offices, it “[d]iscourages anyone with a weakened or compromised immune system from visiting 

any Driver License locations” and has “begun curbside check-in and screening” to “reduce 

potential exposure” to COVID-19. 107 And, upon information and belief, Secretary Merrill has not 

deployed his office staff to issue photo IDs at people’s homes or at public events since at least 

April 3, when Governor Ivey’s stay-at-home order was issued. 

126. Secretary Merrill has instructed probate judges and absentee managers to continue 

to require individuals, like Plaintiff Thomson, who have medical conditions and who cannot 

comply with the Photo ID Requirements without putting their lives at risk—to submit copies of 

their photo IDs with the absentee ballot application.108 Defendants do not consider voters with 

preexisting medical conditions that put them at a high c (a)4 (na)4ith  h  

https://www.alea.gov/news/alea-continues-modify-its-driver-license-division-operations-response-covid-19
https://www.alea.gov/news/alea-continues-modify-its-driver-license-division-operations-response-covid-19
http://www.alabamapublichealth.gov/legal/assets/order-secretarystate-031820.pdf
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Merrill instructs local, city, and county election officials that Alabama state law prohibits curbside 

or drive-thru voting. Secretary Merrill has a policy and practice of intervening to prevent local 

election officials from employing curbside voting to assist people with disabilities. 

129. For example, on November 8, 2016, a polling place in Hale County, Alabama was 

offering curbside voting. Secretary Merrill was contacted about this practice and he instructed his 

office to begin an investigation. In response to the investigation, the county’s chief election official 

told Secretary Merrill that curbside voting was being offered by poll workers to assist voters with 

disabilities 

https://abc3340.com/news/election/secretary-of-states-office-shuts-down-curbside-voting-in-hale-county
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crisis, Arkansas,111 Ohio,112 Wisconsin,113 and Wyoming114 permitted everyone to vote without 

leaving their car in adherence to the necessary social distancing protocols. Upon information and 

belief, none of these states usually permit blanket curbside voting.  

132. Indeed, Defendant Governor Ivey’s April 3 stay-at-home order and April 30 “Safer 

at home” order permit “drive-in” gatherings to protect individuals—particularly vulnerable 

individuals—from in-person contact that could put them at risk from COVID-19. 

133. Because of the Witness and Photo ID Requirements, many voters with disabilities, 

including preexisting conditions that make them more susceptible to COVID-19, are completely 

deprived of any alternative method of voting.  

134. Under these circumstances, Defendants’ failure to accommodate voters who are 

particularly vulnerable to COVID-19 by offering the reasonable accommodation of curbside 

voting constitutes a severe and undue burden on the right to vote.  

CLAIM S FOR RELIEF  

COUNT ONE 
Violations of the Fundamental Right to Vote 

under the First and Fourteenth Amendments (42 U.S.C. § 1983) 
(All Plaintiffs against All Defendants, Except the State of Alabama) 

 
135. 

https://abcnews.go.com/Politics/note-voting-age-coronavirus-uncertain-test-runs/story?id=69877935
https://abcnews.go.com/Politics/note-voting-age-coronavirus-uncertain-test-runs/story?id=69877935
https://www.usatoday.com/story/news/politics/elections/2020/03/16/coronavirus-ohio-offering-curbside-voting-states-head-polls-tuesday/5058230002/
https://www.usatoday.com/story/news/politics/elections/2020/03/16/coronavirus-ohio-offering-curbside-voting-states-head-polls-tuesday/5058230002/
https://www.jsonline.com/story/news/politics/elections/2020/03/31/coronavirus-wisconsin-where-you-can-still-vote-early/2883706001/
https://www.jsonline.com/story/news/politics/elections/2020/03/31/coronavirus-wisconsin-where-you-can-still-vote-early/2883706001/
https://abcnews.go.com/Politics/states-focus-alternatives-person-voting-move-forward-primaries/story?id=69688445
https://abcnews.go.com/Politics/states-focus-alternatives-person-voting-move-forward-primaries/story?id=69688445
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Complaint and the paragraphs in the counts below as though fully set forth herein. 

136. Eligible individuals have a fundamental right to vote under the First and Fourteenth 

Amendments of the U.S. Constitution. Under the First and Fourteenth Amendments, a court 

considering a challenge to a state election law must carefully balance the character and magnitude 

of the injury to the rights that the plaintiff seeks to vindicate against the justifications put forward 

by the State. See Burdick v. Takushi, 504 U.S. 428, 434 (1992); Anderson v. Celebrezze, 460 U.S. 

780, 789 (1983). 

137. As-applied in the COVID-19 pandemic and on their face, the Witness Requirement, 

the Prohibition on Curbside Voting, and their enforcement severely and unreasonably burden the 

fundamental right to vote of all Plaintiffs, their members, and other similarly situated Alabama 

voters. These two provisions will likely prevent thousands of voters from casting effective ballots, 

with particularly heavy burdens on older Alabamians, voters with disabilities, and Black voters. 

138. As-applied in the COVID-19 pandemic, the Photo ID Requirements and their 

enforcement severely and unreasonably burden the fundamental right to vote for Plaintiffs Porter, 

Thompson, and the members of People First of Alabama, as well as other similarly situated 

Alabama voters. The Photo ID Requirements will likely prevent thousands of voters from casting 

effective ballots, with particularly heavy burdens on older Alabamians and voters with disabilities. 

139. No valid state interest justifies those burdens. Alabama’s Witness Requirement and 

Photo ID requirements do not advance the State’s interest in election integrity. By contrast, the 

State already has in place numerous other measures that prevent fraud without endangering the 

safety of voters in the current pandemic. 

140. With respect to the Prohibition on Curbside Voting, Secretary Merrill has publicly 

equated curbside voting with purported “voting irregularities.” To the extent that Defendants assert 
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that his policy and practice of prohibiting curbside voting is an election security measure, 

Defendants can address those concerns through other means. For example, a bipartisan group of 

at least two poll workers and/or a poll observer can meet a voter at their vehicles with the ballot.    

141. Therefore, Defendants, acting under color of state law, 
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“VAEHA”); the National Voter Registration Act of 1993 (“NVRA”); and the Help America Vote 

Act of 2002 (the “HAVA”). 

145. Under Title II of the ADA, state and local governments must not impose 

requirements on participation in public services, programs, or activities, including voting, that 

screen out individuals with disabilities from fully and equally enjoying those programs and must 

make reasonable modifications in policies, practices, or procedures, including voting and election 

procedures, when the modifications are necessary to avoid discrimination on the basis of disability.  

146. One of the fundamental underpinnings and policy behind the above laws is ensuring 

policies and procedures do not discriminate against people with disabilities.  

147. Congress has documented a pattern of unequal treatment in the administration of a 

wide range of public services, programs, and activities, including the penal system, public 

education, and voting. The U.S. Court of Appeals for the Eleventh Circuit has held that prior U.S. 

Supreme Court precedent considered the record supporting Title II of the ADA as a whole, and 

has conclusively held that Congress had documented a sufficient historical predicate of 

unconstitutional disability discrimination in the provision of public services to justify enactment 

of a prophylactic remedy under Section 5 of the Fourteenth Amendment to the U.S. Constitution. 

See Nat. Assoc. of the Deaf v. Florida, 945 F. 3d 1339, 1351 (11th Cir. 2020). 

148. Individuals who suffer a significant medical vulnerability that places them at 

extremely high risk of serious bodily injury or death should they leave the confines of their 

homes—including Plaintiffs Clopton, Peebles, Porter, Thompson and the members of the 

organizational Plaintiffs whose health conditions put them at significant risk of severe illness or 

death should they contract COVID19—have a disability within the meaning of the ADA.  

149. Defendants’ failure and refusal to provide reasonable accommodations with respect 
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to the Challenged Provisions for those voters, such as Plaintiffs Clopton, Peebles, Porter, and 

Thompson and the members of Plaintiffs People First, GBM, and the Alabama NAACP, whose 
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absentee and in-person curbside voting, or forced to risk their health, and possibly their lives, to 

vote in-person within a polling place—
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160. The Witness Requirement, if not enjoined, will materially burden the right to vote, 

and will have an adverse and disparate impact on Black voters in Alabama. Black voters in 

Alabama are more likely to work in jobs that expose them to COVID-19, less likely to have 

insurance or financial resources, more likely to live alone or with young children, more likely to 

lack computer or internet access, and more likely to suffer from severe health complications and/or 

to die from COVID-19 than white voters. Black voters are therefore significantly more burdened 

by the effects of the Witness Requirement. 

161. Likewise, the Prohibition on Curbside Voting, if not enjoined, will materially 

burden the right to vote, and will have an adverse and disparate impact on Black voters in Alabama. 

Black voters in Alabama are less likely to have insurance or financial resources. Black voters are 

more likely to be disabled, to be undereducated and in need of in-person assistance to vote (which 

can be provided even if voters do not leave their car), and to suffer from severe complications or 

to die from COVID-19 than white voters. Black voters are therefore significantly more burdened 

by the effects of the Prohibition on Curbside Voting.  

162. The discriminatory results of the Witness Requirement and Prohibition on Curbside 

Voting are directly linked to social and historical conditions. Alabama has a long history of voting-

related discrimination, including recent uses of discriminatory voter purges, racial gerrymanders, 

selective annexations, and at-large election systems. From 1965 to 2013, Alabama was covered by 

the preclearance provisions of the VRA. During that time, the U.S. Department of Justice objected 

to dozens of proposed voting changes because their potentially discriminatory purpose or effect.   

163. Black people in Alabama continue to suffer from discrimination in other areas such 

as education, employment, and health, which hinders their ability to participate effectively in the 
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the Voting Rights Act, 52 U.S.C. §§ 10302, 10501 
(All Plaintiffs A gainst All Defendants) 

 
166. Plaintiffs reallege and reincorporate by reference all prior paragraphs of this 

Complaint as though fully set forth herein. 

167. Section 201 of the VRA categorically prohibits the use of “any test or device” as a 

“prerequisite for voting or registration for voting,” stating that “[n]o citizen shall be denied, 

because of his failure to comply with any test or device, the right to vote in any Federal, State, or 

local election conducted in any State or political subdivision of a State.” 52 U.S.C. §§ 10501(a)-

(b).  Section 201 defines the phrase “test or device” as including “any requirement that a person as 

a prerequisite for voting . . . prove his qualifications by the voucher of registered voters or members 
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device. Reno v. Bossier Par. Sch. Bd., 528 U.S. 320, 338 n.6 (2000).  

170. The Witness Requirement is a prohibited “test or device” insofar as it is a 

“requirement that a person as a prerequisite for voting . . . prove his qualifications by the voucher 

of registered voters or members of any other class.” 52 U.S.C. § 10501(b). An absentee ballot 

which “is not witnessed by two witnesses 18 years of age or older . . . will not be counted.” Ala. 

Code § 17-11-7. Under the plain text of the VRA, this is per se prohibited as an illegal test or 

device.  

171. In addition, as-applied to Alabama citizens, like Plaintiffs Clopton, Peebles and 

Thompson, who must strictly adhere to social distancing guidelines for the foreseeable future 
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A. Declare that 
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6. Ordering Defendants to issue guidance instructing all local, city, and county 
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DATED this 1st day of May 2020. 
 
 
 /s/ Deuel Ross    
Deuel Ross* 
Natasha C. Merle* 
Liliana Zaragoza* 
NAACP LEGAL DEFENSE &  

EDUCATIONAL FUND, INC. 
40 Rector Street, 5th Floor  
New York, NY 10006 
Tel.: (212) 965-2200 
dross@naacpldf.org 
nmerle@naacpldf.org 
lzaragoza@naacpldf.org 
 
 /s/ William Van Der Pol  
William Van Der Pol [ASB-211214F] 
Jenny Ryan [ASB–5455-Y84J] 
ALABAMA DISABILITIES  
  ADVOCACY PROGRAM  
Box 870395 
Tuscaloosa, AL 35487 
P: (205)348-4928 
wvanderpoljr@adap.ua.edu 
jrryan2@adap.ua.edu  
 
 
 
 
 
 

Respectfully submitted,  
 
 
 /s/ Sara Zampierin     
Sara Zampierin, (ASB-1695-S34H) 
SOUTHERN POVERTY LAW CENTER  
400 Washington Avenue  


