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FACTS 
 

Duran-Ortega is a journalist and native of El Salvador. Ex.  2 Æ 3. In 2005, 

he was managing a television station in El Salvador. Id. A rival television station 

employee used connections with the police to have Duran-Ortega arrested and 

falsely charged with crimes. Id. After those charges were dismissed, Duran-Ortega 

broadcast stories that criticized police and judicial corruption. Id. As a result, his 

life was threatened and he fled to the United States in June 2006. Id.   

Shortly after his arrival, Duran-Ortega was arrested by Customs and Border 

Protection (ñCBPò). Id. Æ 4. Duran-Ortega provided CBP with the address of a 

relative with whom he would be staying. Ex. 3 Æ 3. CBP gave Duran-Ortega a 

Notice to Appear (ñNTAò) which failed to specify the date and time of any future 

proceedings. Ex. 4; Ex. 3 Æ 4. The Atlanta Immigration Court later mailed notice of 

Duran-Ortegaôs January 2007 hearing to ñ .ò 

Ex. 5. That notice was returned to the court citing ñinsufficient address.ò Id. At the 

hearing, an immigration judge ordered Duran-Ortega removed in absentia. Ex. 6.  

Over the past decade, Duran-Ortega has worked as a well-known 

journalist for Spanish-language media outlets in Memphis, Tennessee. Ex. 2 Æ 

5; Ex. 7 Æ 6; Ex. 8 Æ 3; Ex. 9 ÆÆ 3-4. In 2016, he founded Memphis Noticias, an 

independent news outlet. Ex. 2 Æ 6. Through Memphis Noticias, Duran-Ortega 
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has reported on controversial issues involving the MPD and immigration 

authorities. Ex. 2 Æ 7, see, e.g., Exs. 10-13. His recent reporting on 

collaboration between ICE and the MPD contradicted MPDôs public statements 

that it does not cooperate with ICE. Exs. 10-11. MPD asa d o a
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On April 24, 2018, an immigration judge (ñIJò) denied Duran-Ortegaôs 

motion to reopen, concluding that (1) Duran-Ortega was properly served with 

notice; (2) the time limit for filing motions to reopen was not subject to equitable 

tolling; (3) Duran-Ortega had not sufficiently demonstrated changed country 

conditions; and (4) his situation was not exceptional, nor could the immigration 

court consider the constitutional issues raised. See Ex. 20. Duran-Ortega filed a 

timely notice of appeal with the BIA on April, 30, 2018, followed by a Motion for 

a Stay with supporting exhibits on May 1, and supplemental supporting exhibits on 

May 8 and May 24. Exs. 21-24. The BIA entered an order staying Duran-Ortegaôs 

removal on May 29, 2018. Ex. 25. Duran-Ortega submitted his BIA appeal brief on 

June 21, 2018. Ex. 26. Multiple press organizations submitted an amici curiae brief 

in support of Duran-Ortega on June 20, 2018. Ex. 27. On October 17, 2018, the 

BIA issued a decision affirming the IJôs denial of the Motion to Reopen, 

dismissing Duran-Ortegaôs appeal, and dissolving the stay. Ex. 1. The BIA upheld 

the IJôs findings that: (1) Duran-Ortega was properly served with notice of the 

2007 hearing and the Court had jurisdiction to order removal in absentia, (2) 

circumstances related to the safety of journalists in El Salvador had not materially 

                                                                                                                                        
the U.S. District Court for the Western District of Louisiana challenging his 
detention (but not his removal order). The District Court dismissed the petition on 
September 4, 2018.  
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changed; and (3) sua sponte reopening was unwarranted. Id. On October 30, 2018, 

Duran-Ortega filed a petition in this Court seeking review of his removal order and 

the BIA decision affirming the denial of his motion to reopen. 

ARGUMENT 

Duran-Ortega requests that this Court stay his removal during the period 

required to litigate his petition for review and any resultant proceedings. To win a 

stay of removal, a petitioner must show that (1) he is likely to succeed on the 

merits; (2) he will be irreparably injured absent a stay; (3) the stay will not 

substantially injure the other parties interested in the proceeding; and (4) a stay is 

in the public interest. Nken v. Holder, 556 U.S. 418, 434 (2009). The first two 

factors are the most important, and the third and fourth factors ñmerge when the 

Government is the opposing party.ò Id. at 434-35.  A stay motion ñcan still be 

ógranted upon a lesser showing of a substantial case on the merits when the balance 

of the equities identified in factors 2, 3, and 4 weighs heavily in favor of granting 

the stay.ôò LabMD, Inc. v. Fed. Trade Comm’n, 678 F. Appôx 816, 819 (11th Cir. 

2016) (quoting Garcia-Mir v. Meese, 781 F.2d 1450, 1453 (11th Cir. 1986)). Here, 

all factors favor a stay.  
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I. DURAN-ORTEGA IS LIKELY TO SUCCEED ON THE MERITS OF 
HIS MOTION TO REOPEN. 

A. Duran-Ortega Is Eligible for Asylum Based on Changed 
Circumstances. 

The 90-day time limit for filiyms 9
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First, the BIA erroneously upheld the IJôs determination that ñit is most 

significant to compareò the State Departmentôs 2017 El Salvador Human Rights 

Report (ñ2017 Reportò) with the 2007 Report, treating the 2017 Report as 

dispositive at the expense of a full review of the record. Ex. 1 at 4. Limiting 

analysis of country conditions to a comparison of State Department reports, while 

excluding extensive evidence in the record of a materially more dangerous climate 

for journalists in El Salvador since 2007, contravenes relevant caselaw. See 

Mazvrishvili v. U.S. Att’y Gen., 467 F.3d 1292, 1295 (11th Cir. 2006) (BIA must 

give ñreasoned considerationò to the evidence on record). Even if the BIA cursorily 

noted Duran-Ortegaôs evidence, it failed to actually consider it. See Ex. 1 at 4-5; 

Imelda v. U.S. Atty. Gen., 611 F.3d 724, 729 (11th Cir. 2010) (ñ[u]se of country 

reports cannot substitute for an analysis of the unique facts of each applicantôs 

caseò) (quoting Gitimu v. Holder, 581 F.3d 769, 773 (8th Cir.2009)); Jiang v. U.S. 

04c004600TD
.17 Tw
[
[
[
[ 
zvrishvili v. U.S. Att’y Gen.
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ñjournalists reporting on gangs and narcotics trafficking were subject to threats and 

intimidationò and that ñ[t]here continued to be allegations that the government 

retaliated against members of the press for criticizing its policies.ò Ex. 32 at 17; 

see Ex. 1 at 5.  

Third, the BIA erroneously found that even if Duran-Ortega established the 

ñcurrent level of violence against journalists and other anti-corruption advocates in 

El Salvador,ò he needed to provide additional evidence other than the 2007 Report 

to establish a lower level of violence against journalists in that year. Ex. 1 at 5. The 
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have their own trade organization and are an oft-persecuted group in Salvadoran 

society. See Ex. 30. Duran-Ortegaôs fear of persecution on account of his 

membership in this particular social group is well-founded. The Salvadoran 

government has sent the message that journalists may be harmed with impunity. 

Duran-Ortega is at acute risk of harm because his work and arrest in the United 

States have also been well-documented by the Salvadoran press, and government 

officials and gangs have threatened and/or killed journalists whose work strongly 

resembles Duran-Ortegaôs. See Ex. 2 Æ 23; Ex. 3 Æ 16; Exs. 28-30, 33-39.  

B. Duran-Ortega Did Not Receive Required Notice of His Hearing. 

Duran-Ortega is also likely to succeed on his claim that because he did not 

receive notice of his immigration court hearing as required by statute, the in

absentia removal order must be rescinded. The Department of Homeland Security 

(ñDHSò) failed to meet its statutory burden of showing by ñclear, unequivocal, and 

convincing evidenceò that it provided statutorily-required notice to Duran-

Ortegaðnamely, of the date and time of his hearingðin a valid NTA. 8 U.S.C. 

Ä 1229a(b)(5)(A); see also 8 U.S.C. Ä 1229a(b)(5)(C)(ii) (in absentia order ñmay 

be rescinded only . . . (ii) upon a motion to reopen filed at any time if the alien 

demonstrates that the alien did not receive notice in accordance with [8 U.S.C. 

Ä 1229(a)(1) or (2)]ò).  
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in accordanceò with section 1229(a)(1). See 8 U.S.C. Ä 1229a(b)(5)(C) (in absentia 

order may be rescinded if noncitizen demonstrates that he ñdid not receive notice 

in accordance withò Ä 1229(a)(1)). In the alternative, the faulty NTA failed to vest 

the immigration court with jurisdiction to hear his case and the removal order is 

invalid on that basis as well. See Virgen-Ponce, 320 F. Supp. 3d at 1166.4 

The BIA attempts to escape the clear import of Pereira by citing its decision 

in Matter of Bermudez-Cota, 27 I&N Dec. 441 (BIA 2018), appeal filed, No. 18-

72-573 (9th Cir. Sept. 20, 2018).5 Bermudez-Cota held that a defective NTA vests 

jurisdiction for the purposes of 8 U.S.C. Ä 1229(a), as long as it is followed by a 

properly served Notice of Hearing (ñNOHò). That decision is readily 

distinguishable from the instant case. First, unlike the noncitizen in Bermudez-

Cota, Duran-Ortega never received notice of his hearing. Like the NOH sent to the 

noncitizen in Pereira, the NOH sent to Duran-Ortega was returned as 

undeliverable. See Pereira, 138 S. Ct. at 2107; Ex. 5.  

                                           
4 This Court need not reach the jurisdictional issue here, because the lack of a 
statutorily-compliant NTA is suf der Section 
1229a(B)(5)(C). 
 
5 The law in this area has been rapidly developing during the course of Duran-
Ortegaôs appeal. The Pereira decision came down after the IJôs April 24 order, and 
the Bermudez-Cota decision was issued while the appeal was pending at the BIA. 
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Second, the BIA in Bermudez-Cota improperly attempted to limit the 

holding in Pereira to the ñstop-timeò rule for purposes of the remedy of 

cancellation of removal. While it is true that Pereira arose in the cancellation 

context, the Supreme Court made clear that Ä 1229(a) ñspeak[s] in definitional 

terms.ò Pereira, 138 S. Ct. at 2116. Where a statute is definitional for one 

subsection (i.e., for the purposes of the stop-time rule in 8 U.S.C. Ä 1229b), it is 

definitional for purposes of other subsections (i.e., for the entry of an in absentia 

order under 8 U.S.C. Ä 1229a(b)(5)).6  

Third, applying Bermudez-Cota to Duran-Ortegaôs facts would fly in the 

face of the plain statutory language under which he is seeking to reopen his case. 

See 8 U.S.C. Ä 1229a(b)(5)(C) (if noncitizen demonstrates that he ñdid not receive 

notice in accordance withò Ä 1229(a)(1); i.e, a notice containing the date and time 

of a hearing, in absentia order may be rescinded). Because the putative NTA 

                                           
6 Several district courts have rejected the narrow interpretation of 
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Duran-Ortegaôs NOH was returned with the notation of ñinsufficient address,ò 

clearly indicating that he had not received the notice. Ex. 5. Cf. Carrera v. U.S. 

Att’y Gen., 422 Fed. Appôx. 755, 756 & n.3 (11th Cir. 2011) (notice was sufficient 

where ñthe record lacks any evidence that the notice was returned as undeliveredò 

and ñneither the Court nor INS had any indication that [the petitioner] had not 

received the notice of hearing.ò).  

Because DHS neither complied with statutory requirements in serving the 

initial NTA, nor did it demonstrate proper service, it failed to meet its burden to 

show by ñclear, unequivocal, and convincing evidenceò that it complied with 

statutory notice requirements before Duran-Ortega was removed in absentia.  

Thus, the usual 90 day deadline for a motion to reopen does not bar Duran-Ortega 

from relief, and his in absentia removal order should be rescinded. See 8 U.S.C. 

Ä 1229a(b)(5)(C)(ii); Matter of M-R-A-, 24 I&N Dec. 665 (BIA 2008).  

II. REMOVAL WILL CAUSE IRREPARABLE HARM. 

A. Duran-Ortega Will Suffer Persecution Upon Removal With No 
Guarantee of Return to the United States 
 

Duran-Ortegaôs removal pending his appeal would cause irreparable harm 

because it could strip him of any ability to present his asylum claims and force him 

to return to a country where he has a well-founded fear of persecution. Duran-

Ortega has a prima facie case for asylum and withholding of removal based on 
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changed circumstances in El Salvador. The INA requires that Duran-Ortega be 

ñphysically presentò in the United States to claim asylum. See 8 U.S.C. 

Ä 1158(a)(1). If he is removed before he is able to pursue these claims, he may be 

barred from effective relief. See Sadhvani v. Holder, 596 F.3d 180, 183 (4th Cir. 

2009) (where asylum applicant was removed before the BIA could rule on his 

motion to reopen, ñthe BIA did not abuse its discretion in denying relief based on 

the statutory requirement that one must be present in the United States to be 

eligible for asylum.ò). This Court has not directly spoken on the physical presence 

issue, and Duran-Ortega does not concede that removal would bar him from 

eligibility for asylum. But the risk of his return to a country where he fears 

persecution, without any guarantee that DHS would return him to the United States 

for full consideration of his appeal, would cause irreparable harm.  

If removed, Duran-Ortega faces probable threats to his physical welfare 

given his reputation as a journalist in the United States and his expressed intent to 

continue working as an investigative, anti-corruption journalist. These 

considerations weigh strongly in favor of a stay. See, e.g., Leiva-Perez v. Holder, 

640 F.3d 962, 969 (9th Cir. 2011) (ñ[T]he likelihood of [physical danger], 

determined apart from merits issues . . . should be part of the irreparable harm 

inquiry.ò).   
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B. Duran-Ortegaôs Removal Would Violate the Constitution and 
Chill First Amendment Rights. 
 

Pursuant to 8 U.S.C. Ä 1252(a)(2)(D), this Court has jurisdiction to review 

Duran-Ortegaôs claims that his removal would violate the Constitution. Bing Quan 
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Amendment precludes law enforcement officials from taking adverse action 

against an individual in response to their magbac
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