IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

D.P.etal.,



REOLJDWLRQ SUHTXLUHV PR Uslam K Di@ul@ib feditadioh & Qeéselénfe@is O XV L

RI D FDXVH RI DFWBeRAI Zar@ @ TéhWyS850RU.S. 544, 555 (2007) (citation
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In addition, the Atrequiresa law enforcement officer to take a person \appearsto
meet these criteria into custody and to transport them to an appropriate facility for involuntary
examination.SeeFla. Stat § 394.463(2)(a)2

Although thelLegislature did not create a separate standard for mihorsluded specific
requirements timelines for examination of minors upon their arrival at a designated receiving
facility. SeeFla. Stat. 8§ 394.468equiing that minors be examined by a phyaiti clinical
psychologist or psychiatric nurse within 12 hours after arrival at a facility to determine if the minor
meets criteria for involuntary service#t is clear thereforethat the Legislature intended fdret
Act to be applied to minors. Ihé Legislature intended to provide additional rights to minors or
to the parents of minorg,would have expressly addressed these at the time the law was enacted.
In fact, aghePlaintiffs correctly point oythe Legislature recently revisited this issue and passed
6 % UHTXLULQJ VFKRRO SULQFLSDOV WR PDNH 3D UHDVRQI
child is removed from school for involuntary examinatiGompl. p.11, FN3.

Interestingly, the Plaiiffs are not challenging the constitutionality of the Act itsélfor
do they assert that any of the individual Defendants acted in bad faith or with some malicious
purpose; rather, they assert that the Defendants did not act reasonably under tistacicasta
claim that appears to be more akin to com#am negligence than a violation of federally
protected civil rights. Regardless, the factual allegations in the First Amended Complaint, even if
taken as true, establish that the Defendants wdod tompliance with the Act itself, and as more

fully set forth below, the Plaintiffs have failed to state a claim upon which relief may be granted.
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defendants adequate notice of the claims against them and the grounds upon which each claim
U HV Wailand 792 F.3d al323.

$FFRUGLQJO\ 3O0ODLQWLIIVY )LUVW $PHQGHG &RPSODLQ\
pleading. Barmapov v. Amuial ) G WK &LU S6KRWJXQ S
flatly forbidden by the spirit, if not the letter, of these rules becaugeatigecalculated to confuse
the enemy, and the court, so that theories for relief not provided by law and which can prejudice

DQ RSSRQHQW V FDVH HVSHFLDOO\ EHIRUH WKH MXU\ FDQ E

The School BoardDefendants areEntitled to | mmunity Under the Mental Health Act

To state alaim under 42 U.S.C. 81983 plaintiff must allege that a person, while acting
under color of state law, deprived him of a federal or constitutional fgiwards v. Wallace
Comnunity Colleged9 F.3d 1517, 1522 (11th Cir. 1995). The Supreme Court has held that there
can be no deprivation of procedural due process rights where the state has provided an adequate
postdeprivation remedyHudson v. Palmerd68 U.S. 517 (19845ee ado Merritt v. Brantley,

936 F. Supp. 988, 991 (S.D. Ga. 1996¢ v. Hutson600 F. Supp. 957, 966 (N.D. Ga. 1984)
(holding that a section 1983 claim cannot prevail where adequate state remedies exist to redress a
grievance).

The Florida legislature i DUO\ OLPLWHG WKH VFRSH RI DQ\ FODLPV
ZKHUH )J)ORULGD 6WDWXWh person who violatW&sDdVabised any rights or
privileges of patients provided by this part is liable for damages as determined by law. Any person
who acts in good faith in compliance with the provisions of this part is immune from civil or
criminal liability for his or her actions in connection with the admission, diagnosis, treatment, or

discharge of a patient to or from a facility. However, teigtion does not relieve any person from



OLDELOLW\ LI VXFK SHUVRQ FRPPLWYV QHJOLJHQFH =~ 7KH RQ
JORULGDTV %DNHU $FW LV YLRODWLRQV RU DEXVH RI SDWLH
are immune from liabilit either civilly or criminally. Plaintiffs may seek redress under these, if

the facts arise to these causes of action, but they cannot seek remedy8#9@& eaim where

these alternatives undsgate law exist.

In the present matter, Plaintiffs hamet alleged that the Defendants did not act in good



participation in, be denied the benefits of, or be subjected tardisation under a program or
DFWLYLW\ UHFHLYLQJ )HGHUDO ILQDQFLDO DVVLVWDQFH °
establish a claimunddd LWKHU 6HFWLRQ RI WKH 5SHKDELOLWDWLRQ $
$PHULFDQV ZLWK 'LVDELOLWLHV $FW 23$'$" DJDLQVW D VF¥
LQGLYLGXDO SODLQWLII PXVW VKRZ WKDW KH R dividfuglH SWKE
XQGHU WKH $FW WKDW >KH RU VKH@ LV PuRWKHUZLVH TXD
she] was [discriminated against] solely by reason of [his] handicap, and that (4) the program or
activity in question receives federal financ@lVvV VvV L V WP @RHPalm Beach County Sch. Bd.
916 F.Supp.2d. 1314 (S.D. Fla. 2013) (quottafpiavo ex. Rel Schindler v. Schia868 F. Supp.
2d 1161, 116%6 (M.D. Fla. 2005) anrzan v. Charter Hosp. of Northwest Indiari®4.F. 3d
116, 119 (# Cir. 1997)).

Similarly, the Plaintiffs have failed to state a claim for which relief may be granted under
the Florida Educational Equity Act (FEEAFEEA, codified at Fla. Stat. 81000.05(3)(d), prohibits
(among other things) discrimination on the basislisability, and is the state counterpart to the
ADA. Federal and state courts in Florida have noted the legal similarities between federal
discrimination claims and actions brought under the FEEA and have applied the same analysis to
these claimsSee, e.g., King v. School Bd. of Monroe County, 1806 WL 3747359, 33 NDLEP
239, (S.D. Fla. 2006).

In



The Plaintiffs alleged that D.P. had been diagnosed with ADHD, and was eligible for
exceptional student education services as a result of Autism Spectrum Disé®lér~ DQG

language impairmentCompl. §72. On the date he was transportibeé Plaintiffs allege that he



strategies that would have effectively calmed her down. Even if there were other strategies that
could have been implemented, akdy HQ LI WKH FRPPHQWYV ZHUH PLVLQWHU S
RI WKH FLUFXPVWDQFHVY GRHV QRW OHDG WR D FRQFOXV
Hyperactivity Disorder) was th&lereason that the transportation (or any action taken that day)

took dace.

In Paragraph 162 of thEirst AmendedComplaint, Plaintiffs allege that W.B. was
WUDQVSRUWHG DIWHU 3KH EHFDPH LQYROYHG LQ D SK\VLFDO
pad. He became upset and began throwing chairs and, when aestdférmapproached him and
VWDUWHG WR WRXFK KLP KH LQDGYHUWHQ®@P. FI6RH LQ SK
JXUWKHUPRUH 2IILFHU %YURZQYV UHSRUW VWDWHG 3: % ZDQ

building and that he wanted to take the police of

10
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Even assuming that the eighteen scenarios presentéte laintiffs in the Amended
&RPSODLQW DOO UHSUHVHQWHG XQQHFHVVDU\ LQYROXQWDU
Act, these eighteen incidents, from the fgear span alleged of 202920, out of the 1200
alleged involuntary examinations frothat time period, only represents 1.5% of the total
involuntary examinations in that time period. On a larger scale, the 1200 involuntary examinations
over the fowyear period, averages 300 involuntary examinations per year, which the 300 out of
the 180000 students in Palm Beach County Schools each year, would represent .16% of the
GLVWULFWTV VW EEHQAV $RIEXIQM \MioRiQary examinations alleged by
Plaintiffs were found to be unnecessary, it would still not rise to the levelredgeeness to
HVWDEOLVK WKH 6FKRROS™M®BDaie TV OLDELOLW\ XQGHU D

Furthermore, the Plaintiffs cannot consistently show that3tkeQ QHFHVVDU\" LQYRO

13
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SROLFH FRPH LQD\W FRQEWQOEWPKHUIFLSDOLW\YV IDLOXUH
LWV HPSOR\HHV LQ D UHOHYDQW UHVSHFW HYLGHQFHV D
RI LWV LQKDELWDQWY FDQ VXFK D VKRUWFRPLQJ EH SUR
FXVWRPY WKDW LV DFWABRWDEOHOXWKIHW UHVSHFW 3u>P@
liability under 8 1983 attaches whérand only wheré a deliberate choice to

IROORZ D FRXUVH RI DFWLRQ LV PDGH IURP DPRQJ YD
SROLF\PDNHUV 2QO\ ZKHUH D IDLOXBRH WRRWYVUDBLRXMVHIOL
choice by a municipality D ptSROLF\Y FDQ D FLW\ EH OLDEOH IRU
T Id. (internal citations omitted).

$*'HOLEHUDWH LQGLIIHUHQFH FDQ EH HVWDEOLVKHG LQ W
pattern of similar constitutnal violations by untrained employees or by showing

WKDW WKH QHHG IRU WUDLQLQJ ZDV VR REYLRXV WKDW
HPSOR\HHV ZRXOG UHVXOW LRIinbo ¥ Ry ofMabe XNgdLRQDO YLRO
592 F. App'x 793, 79800 (11thCir. 2014) (citingConnick v. Thompses63 U.S.

51, 131 S.Ct. 1350, 1360, 179 L.Ed.2d 417 (20GDid, 151 F.3d at 13582).

87R HVWDEOLVK D FLW\YfV GHOLEHUDWH LQGLIIHUHQFH
evidence that the municipality knew of a need raint and/or supervise in a

particular area and the municipality made a deliberate choice not to take any

D FW LIRWs Y. City of W. Palm Beach, Fl&61 F.3d 1288, 1293 (11th Cir.

2009) (quotingGold ) G DW 3>$@ SDWWHdE RI VLPLODI
violations by untrained employees is ordinarily necessary to demonstrate deliberate
LQGLIITHUHQFH IRU SXUSRN(BQGYRDIPZHDEX XN BKHMIY WUDLQ -
Office, 792 F.3d 1313, 1328 (11th Cir. 2015) (citation omitted).

Watkins vBigwood 2020 WL 3791610*8 (S.D. Fla. 2020). Much as the Plaintiffs have
failed to show a pervasive practi®l VXEMHFWLQJ VWXGHQWY WR 3XQQHFH
examinations, they cannot show a pattern of constitutional violations arising out ofe failu
to provide adequate trainingg18 examples out of more than 1200 reports purportedly
reviewed by the Plaintiffs and their attorneys can hardly be indicative of a need for training
or additional supervision of its police officers

The IDLOXUH WR DGHTXDWHO\ WUDLQ SROLFH RIILFHUV LQ
IDU VKRUW RI WKH NLQG RI pPREYLRXVY QHHG IRU WUDLQLQJ W
LQGLIITHUHQFH WR FRQVWLWXWLRQDO ULJEKwWathtsQoWKH SDUW
clear constitutional guideposts for municipalities in this area, and the diagnosis of mental

LOOQHVYVY LV QRW RQH RI WKH pXVXDO DQG UHFXUULQJ VLWXL

14
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The lack of training at issue here is not the kindrafssion that can be characterized, in

DQG RI LWVHOI DV D pGHOLEHUDWH Caeneh #BUBH.QFHYT WR FRQ
39697 (O'Connor, J., concurring in part and dissenting in part; internal citations omitted).
$FFRUGLQJO\ W Klhs 3@ Dnadgauviate | vafining and supervision must be

dismissed.

The Individual-Capacity School BoardDefendants are Entitled to Qualified Immunity

In this case, the Plaintiffs have named Superintendent Fennoy and Officers Cuellar,
Margolis, Blocher Brown and Lauginiger in their individual capacities, alleging various theories
of liability for constitutional violations enforceable under 42 U.S.C. § 1983. These counts can
broadly be placed into three categories: (1) due process claims for deprofgti@rental rights to

custody and control, and for medical decision

15



S3$OWKRXJIJK WKH pGHIHQVH RI TXDOLILHGthe Bum&@y W\ LV

MXGIJPHQW VWDJH RI D FDVH LW PD\ EH« UDLVHG DQG FRQVL

16



Cnty., Ga, 821 F.3d 1310, 1319 (11th Cir. 2016) (citation omitted). Courts employ -ateo

17
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the nearest receiving facility). The Plaintiffs allege that each of the individual Defendants acted
in accordance with their duties and within the scope of their auth@aynpl. §740-49.

Theofficershad at leastarguableprobablecause toseize theminor plaintiffs

The Plaintiffs claim most of the students at i$suere subject to an unlawful seizure by
WKH RIILFHUVY LQYROYHG EHFDXVH WKH RIILFHUV GLG QRW 3|
iMPLQHQW ULVN RI VHULRXV ERGLOCIMpL.OMIASVBRE, RIGP3ABI &t RU RW
360. Under the facts alleged, however, count® 8hould be dismissed because the individual
capacity Defendants are entitled to qualified immunity.

[The 11th& LUFXLW @ KDV KHOG WKDW-KHDDQV K KH IHRQW HLIWZ RIKB @
RIILFHU VWRSV DQ LQGLYLGXDO WR DVFHUWDLQ WKDW SHUVRC
requires the officer to have probable cause to believe the person is dangemutoeith

KLPVHOI RU MaR8#W.Bd-ht18228 (quoting in parRoberts 643 F.3d at 905).

Su>7@R EH HQWLWOHG WR TXDOLILHG LPPXQLW\ IURP D )RXUW
QRW KDYH DFWXDO SUREDEOH FDXYVHth&X W VR Q@@\KBIUIDFDNED B GG
circumstances must be such that the officer reasonably could have believed that probable

FDXVH HJd st\Ww3283gdotindglontoute v. Carrll4 F.3d 181, 184 (11th Cir. 1997)).

Ellison v. Hobbs786 Fed.Appx. 861, 875 (11th C2019). See also, Cochrane v. Harye3005
WL 2176874, *4 (N.D. Fla. 2005) (summary judgment entevedre VKHULIITV GHSXWLHYV
at least arguable probable cause to seize plaintiff for involuntary examination, even where
evidence was not conclusive casubject to differing reasonable interpretations); hitid v.
Bruhn, 2009 WL 2928774, *4 (N.D. Fla. 2009) (officers had at least arguable probable cause to
seize plaintiff for involuntary examination where they found him nude, defecating in public,
wandering in traffic and had knowledge of prior involuntary commitment).

In this case, all of the seizures were supportgdeast by arguable probable cause, based

upon the allegations in the First Amended Complaifite students at issue are allkge have

4 M.S., who had brought such a claim in the original Complaint, has apparently voluntarily withdrawn her claim for
unlawful seizure in theilst Amended Complaint. Her claim for excessive force remains.

19



been exhibiting various behaviors that would lead a reasonable officer to believe that they met the
criteria for involuntary examination under the Act. The students acted out violently, told school
officials or the officers that they intendedhtarmor kill themselves or otherand in at least one
case, attacked a bystamtles $UJXDEOH SUREDEOH FDXVH LV GHWHUPLQHC
WKH RIILFHU SRVVHVVHGY DQG WK H-cHedk LekdyUdétaD ofHheQ RW U |
circumstaces surrounding behavior leading to an arrest or deteniea.Bright v. Thomag54
F3d.Appx. 783, 787 (11Cir. 2018) (quotindurruthy v. Pastor351 F.3d 1080, 1089 (4 LCir.
2003)) (where man detained under Baker Act claimed witnesses to belawolying, officers
entitled to qualified immunity).

The Offices Did Not Use Excessive Force

With one exceptich WKH 30ODLQWLIIVY] FODLPV IRU H[FHVVLYH IF
SROLF\ RU SUDFWLFH RI HPSOR\LQJ KDQGRKKIBWPLQ® RIVVKRELE
were handcuffed during the events for a period of time ranging from 5 minutes (L.A., Count 16)
to 90 minutes (D.P., Count 14). Significantly, none of them claim any physical injury arising out
of the use of handcuffs; rathdiDFK DQG HYHU\ 3ODLQWLII FODLPV WKH\ ZH
by the use of handcuffs.

33XUVXDQW WR WKH )RXUWK $PHQGPHQW DQ RIILFHU PD!'

RI D ODZIXaliansy.Svwns ) $SSTI[ 2009 X(pér clwiam) (citing

S7KHVH DOOHJDWLRQV VXSSRUW QRW MXVW 3DUJXDEOH" SUREDEOH FDXVt

20
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Graham v. Connor 8 6 S'HWHUPLQLQJ ZKHWKHU WKH
SDUWLFXODU VHL]XUH LV pUHDVRQDEOHYTY XQGHU WKH )RXUW k
nature and quality of the intrusionQp WKH LQGLYLGXDOYfV )RXUWK $PHQGPH
FRXQWHUYDLOLQJ JRYHUQ Bialdaky £00 UL &V 396 (ditatdry amal\Witevhdl DN H -~
TXRWDWLRQ PDUNV RPLWWHG 3 >T@KH TXHVWLRQ LV ZKHW
reasonabl§ LQ OLJKW RI WKH IDFWV DQG FLUFXPVWDQFHV FRQI
XQGHUO\LQJ LQWHQ®3®U PRWLYDWLRQ ~

S7TR GHWHUPLQH ZKHWKHU DQ RIILFHUTV IRUFH ZDV XQI
directed that [courts] consider (1) the sev&/\ R1 WKH FULPH ZKHWKHU WKH
LPPHGLDWH WKUHDW WR WKH VDIHW\ RI WKH RIILFHUV RU RV
UHVLVWHG DUUHVW RU DWW H PPatl M. €ity\oRMEWONGCAIRIBURIId VW EN |
1330, 1339 (11th Cir. 2020) (quotinGraham 490 U.S. at 396) (alterations adopted)). The
(OHYHQWK &LUFXLW KDV DOVR FRQVLGHUHG 3 WKH QHHG IR
applied in light of the nature of the need; and (6) the severitWd{ H L Q@dW(eitlng Lee v.
Ferraro, 284 F.3d 1188, 11988 (11th Cir. 2002)Sebastian v. Ortj918 F.3d 1301, 1308 (11th
&LU 1RQHWKHOHVY LW UHPDLQV ZHOO HVWDEOLVKHG |
is supported by probable ) the application of de minimis force as needed to effect the arrest,
ZLWKRXW PRUH ZLOO QRW VXSSRUW D FODLP IRU H[FHVVLYH
Williams ) $SSY[ DW 7KLV DQDO\VLV LV WuskgouRot) FODLP
involuntary commitments.See, e.g., Wilson v. Ge2012 WL 13106092, *5 (M.D. Fla. 2012)
(citing Owens v. City of Fort Lauderdal&74 F.Supp.2d 1298, 1308 (S.D. Fla. 2001)lahd v.

2009 WL 29287 7H

21
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Police Department and the power to issue policies concetinengnplementation of the Baker

Act. Compl. 1140-42. Nowheredo the Plaintiffs allege that played any role in the events leading

26



Case 9:21-cv-81099-AMC Document 45 Entered on FLSD Docket 08/19/2021 Page 27 of 43

27



"3V OHJDO JXDUGLDQ GXULQJ WKH DOOHBHG4L @Fitec HQW JL
Margolis is a police officer with the Lantana Police Department and, at the time of the alleged
incident, was stationed at a school in Palm Beach Coudiy] 45.

3$FFRUGLQJ WR 2IILFHU ODUJROLVY UHSRUWASB®Q 1RYHP
FODVVURRP '3 EHFDPH XSVHW D@ WX UHZFHQUHORW PRALH R B
further provides that when an assistant principal approached D.P. in an effort to deescalate the
VLWXDWLRQ "3 3VWUXFN KHU D@QLWK® 1D fH ILHIWK 3$D'@ VW X1I.
restrained by school staff and the other students were removed from the cladskp@ompl.

"3 HYHQWXDOO\ 3FDOPHG GRZQ"  DQG WKH DVVLVWDQW SU
thereafter,’, 3 PDGH UHPDUNV DERXW 3ZDQWLQJ WR KXUW KLPVHO
Officer Margolis to come to the classroomal. 71 8485.

"3 WROG KLV WHDFKHU 3, ZLVK , FRXOG VKRRW \RX LQ \

Compl. 188.;D.PDOVR VWDWHG 23, GHVHUYH WR EH GHDG ~ 36 KXW V

28



Case 9:21-cv-81099-AMC Document 45 Entered on FLSD Docket 08/19/2021 Page 29 of 43



plaintiffs are asserting claims against certain defendants. To the extent any of the individual
plaintiffs 2 aside from D.P. and P.Bare asserting claims against Officer Margolis, these
plaintiffs clearly lack standing to assert swtéims against Officer Margolis.

S6WDQGLQJ LV WKH WKUHVKROG TXHVWLRQ LQ HYHU\ IH(
FRXUW WR HQWCAWP IRgaDD#Y. KithdVIXcL WCity of Atlan#bl F.3d 1257, 1269
(11th Cir. 2006)(citation and quOB LR Q RPLWWHG LWKRXW VWDQGLQJ 3D
DQ DGYLVRU\ FDSDFLW\ DERXW W Rd¢h&skl W TanvoffPbnide RIBOB L QW LI

F.3d 964, 974 (11th Cir. 2005). To establish standing, a plaintiff must satisfy tm&éutional

30






FODVVURRP 33 6 ZDV FDOOHG DQG WROG WKDW '3 ZRXOG EF
WKH %DNHU $FW ~ &RPSO ~ 7 KW  DLOJO/MN H\WP QKEOHNG & R P ID'
H[SODLQHG WKDW VKH KDG WR JR WR KHU IDWKHUf& IXQHUDC
36 fVRZQ SOHDGLQJ WKHUHIRUH PDNHV FOHDU WKDW V
WR FRQVHQW W®&ioh Gnde¥ thel Halket Act. There is simply nothing in the First
$PHQGHG &RPSODLQW LQGLFDWLQJ WKDW 3 6 UHFHLYHG QR
treatment. Accordingly, P.S. has failed to state a legally sufficient cause of action in €andts
7 because the First Amended Complaint makes clear that she was afforded precisely what she
FRQWHQGY ZDV UHTXLUHG QRWLFH DQG DQ RABBERAOIW XQLW\ V
Helms ) G WK &LU 3 > $e@ing a deniaFd@ pracBdubaD
due process requires proof of . . . [a] constitutiordlIi) DGHTXDWH SURFHVV ~
Even assuming that P.S. was not provided with notice or an opportunity to consent, P.S.

would still fail to state a procedural due process clalifo adequately state a denial of procedural

32
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Accordingly, Officer Margolis respectfully requests that the Court dismiss Counts 6 and 7

with prejudice.

34
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3)RXUWK $PHQGPHQW ULJKWV DUH GLITHUHQW LQ
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"3 IV 3)RXUWK $PHQGPHQW LQWHUHVWY DJDLQVW WKH FRXQ\

40



Respectfully submitted, this Tlay of August, 202*P

The School Board of Palm Beach County, Flor
Shawn Bernard, Esquire, General Counsel

By:_ /s/J. Erik Bell
Jon Erik Bell, Esq.
Florida Bar No. 328900
Laura Esterman Pincus, Esq.
Florida Bar No90018
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Fax: 786237-2949
Email: evian.whitedeleon@splcenter.org

Melissa Marie Duncan

Legal Aid Society of Palm Beach County
423 Fern Street

Suite 200

West Palm Beach, FL 33401
561-655-8944

Fax: 6555269

Email: mduncan@legalaidpbc.org

Molly Jean Paris

Disability Rights Florida

1930 Harrison 3eet

Suite 104

Hollywood, FL 33020

3057889359

Email: mollyp@disabilityrightsflorida.org

Samuel Turner Silk Boyd
Southern Poverty Law Center
PO Box 12463

Miami, FL 33101

7865700737

Email: sam.boyd@splcenter.org

Shahar Vinayi Pasch

1806 Old Okeechobee Road
Suite B

West Palm Beach, FL 33409
561-599-7400

Email: shahar@paschlaw.com

Hannah Benton Eidsath
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Jean Strout

National Center for Youth Law
1212 Broadway, Ste. 600
Oakland, CA 94612
5108358098

Emal: jstrout@youthlaw.org

Joshua C. Toll
King & Spalding LLP
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