UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

EMMA KOE,
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3. SB 140 provides in part that none of the following
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pursuant to Code Section 31-7-3.” 1d. § 2(c). And the Georgia Composite
Medical Board is responsible for adopting rules and regulations regarding SB
140’s prohibitions for Georgia-licensed physicians. Id. § 3(b). Under the new
law, a physician who violates SB 140's prohibition “shall be held
administratively accountable to the board for such violation.” Id. 8§ 3(c).

In enacting SB 140, the Georgia General Assembly made the following
legislative findings:

(1) There has been a massive unexplained rise in diagnoses of gender
dysphoria among children over the past ten years, with most of
those experiencing this phenomenon being girls;

(2) Gender dysphoria is often comorbid with other mental health and
developmental conditions, including autism spectrum disorder;
(3) A significant portion of children with gender dysphoria do not

persist in their gender dysphoric conditions past early adulthood;

(4) Certain medical treatments for gender dysphoria, including
hormone replacement therapies and surgeries, have permanent
and irreversible effects on children;

(5) No large-scale studies have tracked people who received gender-
related medical care as children to determine how many remained
satisfied with their treatment as they aged and how many
eventually regretted transitioning; on the contrary, the General
Assembly is aware of statistics showing a rising number of such
individuals who, as adults, have regretted undergoing such
treatment and the permanent physical harm it caused,;

(6) Under the principle of “do no harm,” taking a wait-and-see
approach to minors with gender dysphoria, providing counseling,
and allowing the child time to mature and develop his or her own
identity is preferable to causing the child permanent physical
damage; and

(7) The General Assembly has an obligation to protect children, whose
brains and executive functioning are still developing, from
undergoing unnecessary and irreversible medical treatment.

2023 Ga. Laws 4 § 1(1)—(7).



B. Terminology

We turn next to definitions for certain terms used in this order. The
parties appear to agree on the terms’ meanings, and their experts employed
them consistently with one another in their declarations and testimony.

At birth, infants are generally assigned a sex—either male or female—
based on the appearance of their external genitalia, their internal reproductive
organs, and their chromosomal makeup. (Doc. 93, Laidlaw Decl. Y 14-15;
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distress in the person’s life. (Doc. 2-8, Shumer Decl. 9 37; Doc. 93, Laidlaw
Decl. 1 55; Diagnostic and Statistical Manual of Mental Disorders (DSM-5 TR)
(APA 2022).)

C. Plaintiffs

Plaintiffs are three transgender children, four parents of transgender
children, and an organization called TransParent.

Amy Koe is a 12-year-old transgender girl and the daughter of Emma
Koe. (Doc. 2-2, Koe Decl. 4.) Amy and her family live in the Atlanta area,
where Emma Koe was born and raised. (Id. §3.) From an early age, Amy
began to express persistently that she wished that “God would have made [her]
aqgirl.” (Id. 15, 7.) Amy presented gender incongruencies for two to three
years—preferring to wear girls’ clothing, gravitating toward female friends,
and stating her desire to look physically like a girl as she grew older. (Id. 1 5,
10, 12.) From ages five to seven, Amy began experiencing sleep difficulties,
waking up repeatedly throughout the night, every night, and not being able to
return to sleep. (Id. § 12.) At age seven, Amy began mental health treatment

and was diagnosed with gender dysphoria. (Id. 9 14.) She then began to









Mia Voe is an 11-year-old transgender girl and the daughter of Paul

Voe.> (Doc. 2-4, Voe Decl.  4.) They live in Athens, Georgia. (Id. 5.) Mia



with gender dysphoria. (Id.) Her primary care pediatrician diagnosed her with
the same in February 2023. (Id.) At the onset of puberty, “which is imminent,”

Lisa’s
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will deteriorate if he cannot access gender-affirming care, including hormone
therapy. (Id. 1 23.)

D. Defendants

Defendants are state officials responsible for enforcing SB 140's
prohibition on hormone therapy for minors.

Defendant Caylee Noggle, sued in her official capacity, is the former
commissioner of the Georgia Department of Community Health (“DCH?”).6
(Doc. 1, Compl. 9 16.) DCH is responsible for establishing sanctions, by rule
and regulation, for hospitals and other institutions that violate SB 140’s
prohibitions. (1d.); 2023 Ga. Laws 4 § 2(c).

Defendant Georgia Department of Community Health’'s Board of
Community Health (“the Community Health Board”) establishes the general
policy to be followed by DCH. (Doc. 1, Compl. § 17); O.C.G.A. 8§88 31-2-2, 31-2-
3(a). The Community Health Board’'s nine members are sued in their official

capacities. (Doc. 1, Compl. 91 18-26.)

6 1t appears that Noggle recently stepped down from her role as commissioner
of DCH. See Katherine Landergan and Ariel Hart, Georgia Commissioner
Overseeing Medicaid to Step Down, ATLANTA J.-CONST. (May 5, 2023),
https://www.ajc.com/news/atlanta-news/georgia-commissioner-overseeing-
medicaid-to-step-down/TQREISBPMNEZDCMGILBHMS5TQKA/.
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Defendant Georgia Composite Medical Board (“the Composite Medical
Board”) is tasked with adopting rules and regulations regarding SB 140’s
prohibitions as they relate to licensed physicians. (Doc. 1, Compl. § 27); 2023
Ga. Laws 4 § 3(b). The Composite Medical Board has the authority to enforce
violations of rules and regulations by taking disciplinary action, including
probation, suspension, and revocation of a physician’s license. (Doc. 1, Compl.
1 27); O.C.G.A. 8 43-34-8(a)—(b). The Composite Medical Board’'s 16 members
are sued in their official capacities. (Doc. 1, Compl. {1 28-43); O.C.G.A. § 43-
34-2(a). Defendant Daniel Dorsey is the executive director of the Composite
Medical Board and is sued in his official capacity as such. (Doc. 1, Compl. § 44.)

E. Standards of Care for Treatment of
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appropriate treatment for gender dysphoria and that, for some adolescents,
gender-affirming medical interventions are necessary.” (Doc. 105 at 19.) They
further assert that the treatment protocols for gender dysphoria are set forth
in established, evidence-based clinical guidelines: (1) the World Professional
Association for Transgender Health (“WPATH”) Standards of Care for the
Health of Transsexual, Transgender, and Gender-Nonconforming People; and
(2) the Endocrine Society Clinical Practice Guideline for Endocrine Treatment
of Gender-Dysphoric/Gender-Incongruent Persons.8 (Doc. 70-1, McNamara
Decl. 1 18; Doc. 105 at 9.)

The WPATH and Endocrine Society guidelines are in the record of this
case, and they are voluminous. A few of the guidelines’ key concepts, as

discussed by the experts and amici,
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Puberty-blocking medications serve only a temporary purpose. (Doc. 2-

8, Shumer Decl. {9 71, 97; Doc. 70-

15



F. Risks Associated with Cross-Sex Hormone Therapy

All parties agree that hormone therapy, like all medical interventions,
carries certain risks. It can, for example, affect a young person’s fertility. (Doc.
93, Laidlaw Rep.  45; Doc. 2-8, Shumer Decl. 85.) And hormones may
increase a person'’s risk for blood clotting or cardiovascular disease.® (Doc. 2-
8, Shumer Decl. § 90; Doc. 92, Laidlaw Decl. 9 20, 204, 254.) With respect to
these latter risks, Plaintiffs’ experts and amici contend that such risks can be
minimized with proper clinical supervision. (Doc. 2-8, Shumer Decl. 1 89; Doc.
105 at 13.) As for impairment to fertility, Plaintiffs’ experts do not deny such
a risk exists, but they state that the standards of care require extensive
consultation regarding effects of treatment on fertility and options to preserve
future fertility, such as sperm and oocyte cryopreservation. (Doc. 70-1,
McNamara Decl. § 45; Doc. 2-8, Shumer Decl. § 85.) And they emphasize that
risk for fertility changes and other risks should be balanced with the risk of

withholding treatment. (Doc. 2-8, Shumer Decl. | 85.)

16
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therapy when the proper standards of care and guidelines are followed. (Tr.
28:20-29:9; Doc. 2-8, Shumer Decl. § 77.)

Dr. Meredithe McNamara is a pediatrician, adolescent medicine
physician, and assistant professor of pediatrics at the Yale School of Medicine.

(Doc. 70-1, McNamara Decl. § 3.) She treats
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1. Injury in Fact

To satisfy the injury-in-fact requirement, Plaintiffs must show that their
alleged injury is “concrete and particularized” and “actual or imminent, not
conjectural or hypothetical.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560
(1992). While no plaintiff has yet been prescribed hormone replacement
therapy, “[t]he Supreme Court has accepted imminent harm as satisfying the
injury-in-fact requirement of Article IlIl standing.” Fla. State Conf. of
N.A.A.C.P. v. Browning, 522 F.3d 1153, 1160-61 (11th Cir. 2008) (citing
Babbitt v. United Farm Workers Nat'l Union, 442 U.S. 289, 298 (1979)). “An

allegation of future injury may suffice if the threatened injury is certainly

23



F.3d 1255, 1267 (11th Cir. 2003) (quoting Lujan, 504 U.S. at 564 n.2). No such
likelihood exists here. Plaintiffs have adequately alleged both present and
future injury sufficient to comply with Article I11.
a. Injury to Child/Adolescent Plaintiffs

Physicians have recommended treatment that will include hormone
therapy for each of the parent plaintiffs’ children, and in each case the parent
plaintiff wishes to follow the providers’ recommendations. (Doc. 2-2, Koe Decl.
91 16-18; Doc. 2-3, Moe Decl. 11 12-15; Doc. 2-4, Voe Decl. 1 16; Doc. 2-5, Zoe
Decl. 1 18-19.) Puberty blockers and hormone replacement therapy are
generally part of a single course of treatment (Doc. 70-1, McNamara Decl. 1
43-44; Doc. 2-8, Shumer Decl.  97), and both sides’ experts agreed that
remaining on puberty blockers until 18 would be medically inadvisable. (Doc.

2
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Defendants dispute the imminence of Plaintiffs’ alleged injuries, arguing
that SB 140 does not prevent “them from doing anything they immediately
intend to do.” (Doc. 78 at 11.) But “immediacy” in the standing context
“requires only that the anticipated injury occur with some fixed period of time
in the future, not that it happen in the colloquial sense of soon or precisely
within a certain number of days, weeks, or months.” Browning, 522 F.3d at
1161 (citing Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 211-12 (1995)).

Plaintiffs have adequately shown that they will seek hormone therapy
and will do so imminently. The best example is that of Amy Koe, who is 12
years old and has begun puberty.13 (Doc. 2-2, Koe Decl. § 16.) Amy has been
taking puberty-blocking medication since 2022. (Id.) Her doctors “have []
recommended that she initiate hormone therapy” for gender dysphoria, and
Amy wishes to do so. (Doc. 2-2, Koe Decl. q 17.) Her mother will decide exactly
“when [Amy] should start hormone therapy” based on her daughter’s
development “over the coming months.” (Id. 9 18) (emphasis added). While
there is no date certain on which Emma Koe intends to obtain hormone therapy

for Amy, the record shows that Amy’s injury is “certainly impending.”14

13 Tori Moe has also begun puberty-suppressing medication, and her
circumstances are analogous to Amy Koe’s with regard to injury-in-fact. (Doc.
2-3, Moe Decl. 11 12-13.)

1 “[A] plaintiff need not demonstrate that the injury will occur within days or
even weeks to have standing.” 31 Foster Child., 329 F.3d at 1267; see also

25



Contrary to Defendants’ argument, this is not a case in which there is
“at most a ‘perhaps’ or ‘maybe’ chance” that the Plaintiffs’ alleged harm will
occur. Banksv. Sec'y, Dep’'t of Health & Hum. Servs., 38 F.4th 86, 95 (11th Cir.
2022) (quotation marks omitted). Plaintiffs seek treatment that has been
recommended by their doctors, but that treatment is now banned by statute.

Plaintiffs’ definite statements reflecting an intention to engage in proscribed
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At least one of the child/adolescent plaintiffs has adequately alleged an injury-
in-fact. Nebraska, 143 S. Ct. at 2365.
b. Injury to Parent Plaintiffs

Emma Koe, Hailey Moe, Paul Voe, and Anna Zoe, the parent plaintiffs,

27



Ark. June 20, 2023) (holding plaintiffs had standing where, inter alia, “the
Parent Plaintiffs would have to watch their children suffer the loss of care or
endure severe personal and financial hardship to access care for their children
in other states”); see also Walters v. Fast AC, LLC, 60 F.4th 642, 648 (11th Cir.

2023) (“Our precedent recognizes . . . straightforward economic injuries, like
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DCH'’s Board of Community Health are responsible for establishing sanctions
for violations of O.C.G.A. § 31-7-3.5. 2023 Ga. Laws 4 § 2(c). And Defendant
Georgia Composite Medical Board is tasked with adopting rules and
regulations for physicians regarding SB 140’s prohibitions. Id. § 3(b). The
injuries Plaintiffs seek to avoid are fairly traceable to the challenged statutes
and the entities and persons responsible for enforcing the statutory
prohibitions. See, e.g., Schultz v. Alabama, 42 F.4th 1298, 1316 (11th Cir.
2022) (arrestee plaintiff's alleged injuries were fairly traceable to defendant
sheriff who had authority to enforce a challenged bail policy). Defendants do
not argue otherwise.

3. Redressability

A plaintiff's injury is redressable by a favorable judicial decision when
“the practical consequence” of a favorable decision “would amount to a
significant increase in the likelihood that the plaintiff would obtain relief that
directly redresses the injury suffered.” Utah v. Evans, 536 U.S. 452, 464
(2002); S. River Watershed All., Inc. v. Dekalb County, Georgia, 69 F.4th 809,
820 (11th Cir. 2023). Here, Plaintiffs have sued state officials explicitly
granted authority to enforce SB 140’s hormone therapy ban under both of its
provisions. See O.C.G.A. 88 3-7-3.5(c), 43-34-15(b)—(c). An injunction against

those officials’ enforcement of the challenged provisions would increase the
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likelihood that Plaintiffs can access hormone therapy that would otherwise be
banned, so Plaintiffs’ injuries are redressable through the relief they seek.

Defendants argue in passing that a separate statute, O.C.G.A. § 31-5-8,
makes it a misdemeanor to violate any provision under Title 31 of the Georgia
Code, where a portion of SB 140’s hormone therapy ban is codified.16 (Doc. 41
at 11.) Therefore, they say, even if the Court enjoined Defendants’ enforcement
of the law, non-party state officials might nevertheless be free to bring
prosecutions for violations of the hormone therapy ban, and this would prevent
Plaintiffs’ injuries from being redressed. That argument does not alter the
Court’s redressability analysis for at least two reasons.

First, throughout Title 31, the Department of Community Health is the
entity given authority to investigate and sanction violations of the title’s
provisions.t” If this Court declared SB 140's hormone therapy ban likely

unconstitutional and enjoined the DCH official defendants from enforcing it, it

16 O.C.G.A. § 31-5-8 states that “[a]ny person violating the provisions of [Title
31] shall be guilty of a misdemeanor[.]” The ban on hormone replacement
therapy for the treatment of gender dysphoria in minors is codified, in part, at
O.C.G.A. §31-7-3.5.

17 So, for example, DCH is “empowered to . . . [e]nter into or upon public or
private property at reasonable times for the purpose of inspecting same to
determine the presence of conditions deleterious to health or to determine
compliance with applicable laws and rules, regulations, and standards
thereunder,” O.C.G.A. 8 31-2-1(6), and it has various powers that enable it to
do so, such as the ability to obtain inspection warrants. O.C.G.A. § 31-2-13.

30
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“institutions” are defined

32
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B. Standing (Organizational Plaintiff)

Plaintiff TransParent is a community-based support and resource
organization that serves parents and caregivers of transgender children. (Doc.
1, Compl. 7 15.) It asserts its claims in this lawsuit on behalf of its members.

An organization can establish associational standing to enforce its
members’ rights. Dream Defs. v. Governor of Fla., 57 F.4th 879, 886 (11th Cir.
2023). Organizations have associational standing when “(a) [their] members
would otherwise have standing to sue in their own right; (b) the interests [the
lawsuit] seeks to protect are germane to the organization’s purpose; and (c)
neither the claim asserted nor the relief requested requires the participation
of individual members in the lawsuit.” Id. (quoting Greater Birmingham
Ministries v. Sec'y of State, 992 F.3d 1299, 1316 (11th Cir. 2021)). “[I]t is
enough for the representative entity to allege that one of its members or
constituents has suffered an injury that would allow it to bring suit in its own
right.” Doe v. Stincer, 175 F.3d 879, 885 (11th Cir. 1999).

Here, TransParent has satisfied the standing test. First, TransParent
has provided evidence that at least one of its members would have standing to
sue in her own right. Cf. Stincer, 175 F.3d at 885. Rita Soe is a member of
TransParent and is the mother of Brent Soe, a 16-year-old boy who is
transgender. (Doc. 2-6, Soe Decl. 1 2, 6.) Brent has been diagnosed with

gender dysphoria and has socially transitioned, such that he now “expresses
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his male gender identity in all aspects of his life.” (Id. 1 14.) Rita Soe and her
husband want to continue “to treat [Brent's] dysphoria by supporting his
gender identity and starting hormone therapy in the foreseeable future.” (Id.
f 15.) Soe fears that Brent will experience “regression and mental
decompensation” without access to the banned treatment. (Id. § 23.) Despite
their strong family and community ties to Georgia, the Soes are now
considering a move out of state because of the ban. (Id. 11 4, 22.) For the
reasons discussed in Section I11(A)(1)(b) above, Rita Soe has sufficiently
alleged an injury in fact that is concrete and particularized, as well as actual
and imminent. Lujan, 504 U.S. at 560. She has likewise satisfied the
traceability and redressability requirements for the reasons discussed in
Sections 111(A)(2)—(3). Because at least one of its members has standing to sue
in her own right, TransParent satisfies the first associational standing
requirement.

Second, the interests this lawsuit seeks to protect are germane to
TransParent’'s mission and purpose. According to a declaration filed by
TransParent’s Board President, one of TransParent’s “primary purposes” is to
provide its members with educational materials about raising transgender
children. (Doc. 2-7, Halla Decl. §4.) Another *“key function” of the
organization is to connect parents with experts who provide gender-affirming

care, including hormone therapy. (Id.  12(b).) TransParent has spent over a
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decade compiling and organizing resources for its members about how to access
such care. (ld.) Its Board President asserts that SB 140 hampers the
organization’s ability to connect members to treatment providers. (lId.) This
lawsuit “furthers the organization['s] stated purposes” and is thus germane to
its interests. See Sierra Club v. Tenn. Valley Auth., 430 F.3d 1337, 1345 (11th
Cir. 2005).

Third, “in no way must [TransParent's individual members] be made
parties to this suit in order to advance the instant [claims] or to fashion the
sort of prospective injunctive relief sought by” TransParent. Nat'l Parks
Conservation Ass’'n v. Norton, 324 F.3d 1229, 1244 (11th Cir. 2003). It is well-
established that an organization may seek prospective injunctive relief on
behalf of its members without their individual participation. See Greater
Birmingham Ministries, 992 F.3d at 1316 (“[W]e cannot say that the
constitutional and voting rights claims asserted, or the declaratory or
injunctive relief requested, require the participation of the individual members
in this lawsuit.”); Sierra Club, 430 F.3d at 1345 (“[T]here is no reason why the
claim or relief requested by the Sierra Club or the Alabama Environmental
Council requires the participation of Farned, Marshall, or any other member
of either association.”). TransParent thus satisfies all three requirements for

associational standing.
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C. Preliminary Injunction Analysis

A party seeking a preliminary injunction must show that: “(1) it has a
substantial likelihood of success on the merits; (2) irreparable injury will be
suffered unless the injunction issues; (3) the threatened injury to the movant
outweighs whatever damage the proposed injunction may cause the opposing
party; and (4) if issued, the injunction would not be adverse to the public
interest.” Siegel v. LePore, 234 F.3d 1163, 1175 (11th Cir. 2000) (en banc) (per
curiam). The first two factors are “the most critical.” Nken v. Holder, 556 U.S.
418, 434 (2009). A preliminary injunction is an “extraordinary and drastic
remedy,” and Plaintiffs bear the ““burden of persuasion’ to clearly establish all
four of these prerequisites.” Wreal, LLC v. Amazon.com, Inc., 840 F.3d 1244,
1247 (11th Cir. 2016) (citing Siegel, 234 F.3d at 1176).

1. Substantial Likelihood of Success on the Merits

To obtain a preliminary injunction, Plaintiffs must establish that they
are substantially likely to prevail on the merits of their claims. “A substantial
likelihood of success on the merits requires a showing of only likely or probable,
rather than certain, success.” Gonzalez v. Governor of Georgia, 978 F.3d 1266,
1271 n.12 (11th Cir. 2020) (quotation marks omitted) (emphases in original).
“It is not enough,” however, “that the chance of success on the merits be better

than negligible.” Nken, 556 U.S. at 434.
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Plaintiffs contend that portions of SB 140 violate the Fourteenth
Amendment’'s Equal Protection and Due Process clauses. To secure a
preliminary injunction, they need only establish a substantial likelihood of
success on one claim. Legendary Strikes Mobile Bowling, LLC v. Luxury Strike
LLC, No. 1:22-CV-05065-ELR, 2023 WL 4401541, at *4 (N.D. Ga. May 15,
2023) (“[A] plaintiff need only demonstrate a substantial likelihood of success
on one of its claims to obtain a preliminary injunction.”) (quotation marks

omitted); MasterMind Involvement Marketing, Inc. v. Art Inst. of Atlanta, LLC,

37



and will be sustained if the classification drawn by the statute is rationally
related to a legitimate state interest.” City of Cleburne, 473 U.S. at 440. “The
general rule gives way, however,” when the legislation makes an official
classification based on a suspect or quasi-suspect class. See id. at 440-41.
When a state makes an official classification based on sex, “intermediate
scrutiny” applies, meaning that the “[p]arties who seek to defend gender-based
government action must demonstrate an ‘exceedingly persuasive justification’
for that action.” United States v. Virginia, 518 U.S. 515, 531 (1996); see also
Sessions v. Morales-Santana, 582 U.S. 47, 57-58 (2017); Glenn v. Brumby, 663
F.3d 1312, 1321 (2011).

Because SB 140 draws distinctions based on both natal sex and gender
nonconformity, it is subject to intermediate scrutiny. See Adams ex rel. Kasper

v. Sch. Bd. of St. Johns County, 57 F.4th 791, 803 (11th Cir. 2022);
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2023 WL 4054086, at *9 (S.D. Ind. June 16, 2023) (same, with respect to
comparable Indiana law); but see L. W. ex rel. Williams v. Skrmetti, 73 F.4th
408, 419 (6th Cir. 2023) (expressing “skeptic[ism]” that intermediate scrutiny
should apply to comparable Tennessee law).

First, SB 140 triggers heightened scrutiny because it classifies on the

basis of birth sex. In Adams, the Eleventh Circuit considered an equal
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function in the same manner, and both trigger heightened scrutiny. Most other
courts to consider laws comparable to SB 140 have regarded them in the same
essential way.1® See Brandt, 47 F.4th at 667 (“The biological sex of the minor
patient is the basis on which the law distinguishes between those who may
receive certain types of medical care and those who may not. The Act is
therefore subject to heightened scrutiny.”); K. C., 2023 WL 4054086, at *8 (“In
short, without sex-based classifications, it would be impossible for S.E.A. 480
to define whether a puberty-blocking or hormone treatment involved transition
from one’s sex (prohibited) or was in accordance with one’s sex (permitted).”);
Lapado, 2023 WL 3833848, at *8 (“Consider an adolescent, perhaps age 16,
that a physician wishes to treat with testosterone. Under the challenged
statute, is the treatment legal or illegal? To know the answer, one must know
the adolescent’s sex. If the adolescent is a natal male, the treatment is legal.
If the adolescent is a natal female, the treatment is illegal. Thisis aline drawn

on the basis of sex, plain and simple.”).

19 Unlike some other states’ analogous statutes, SB 140 avoids defining any of
its key terms, such as “gender dysphoria” or
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See Adams, 57 F.4th at 801; see also Corbitt v. Taylor, 513 F. Supp. 3d 1309,
1314 (M.D. Ala. 2021) (“All state actions that classify people by sex are subject
to the same intermediate scrutiny. The State need not favor or disfavor men
or women to trigger such scrutiny; the classification itself is the trigger.”).

There is a second reason that SB 140 is subject to heightened scrutiny.
This Circuit has held that “discriminating against someone on the basis of his
or her gender non-conformity constitutes sex-based discrimination under the
Equal Protection Clause”; that “discrimination against a transgender
individual because of her gender-nonconformity is sex discrimination”; and
that “[a] person is defined as transgender precisely because of the perception
that his or her behavior transgresses gender stereotypes.” Glenn, 663 F.3d at
1316-17.

SB 140 places a special burden on transgender minors, like the minor
plaintiffs, and it does so on the basis of their gender nonconformity.2° By its

terms, the law bans the use of cross-
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begin a physical transition so that the adolescent patient’s development and
appearance do not conform to those expected of the patient’s birth sex, but
rather to the patient’s gender identity. In other words, SB 140 therefore bans

the use of cross-sex hormones

43
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A person is defined as tran
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discrimination. Indeed, in the logical structure of this reasoning, Glenn is in
accord with the Supreme Court’s recent decision in Bostock, which “held that
‘discrimination based on homosexuality or transgender status necessarily
entails discrimination based on sex.” Adams, 57 F.4th at 808 (quoting Bostock
v. Clayton County, 140 S. Ct. 1731, 1747 (2020)).

To be sure, Glenn concerned the employment context and it implicated
adults, not minors. But these facts play no role in the opinion’s legal reasoning
about why Glenn’s firing was sex discrimination. The different context here is
relevant to whether SB 140 can survive heightened scrutiny, not whether it
applies in the first place.

Defendants raise one additional argument pertinent to the application
of intermediate scrutiny. They suggest that Dobbs and Geduldig show that
intermediate scrutiny does not apply to SB 140. They note that Dobbs, in
dismissing the arguments of amici that the equal protection clause protected
the right to abortion, said that “[t]he regulation of a medical procedure that
only one sex can undergo does not trigger heightened constitutional scrutiny
unless the regulation is a ‘mere pretex[t] designed to effect an invidious

discrimination against members of one sex or the other.” Dobbs v. Jackson

Women’'s Health Org., 142 S. Ct. 2228, 2245-46 (2022) (quoting
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Aiello, 417 U.S. 484, 496, n.20 (1974)).22 Here, however, the medical
procedures at issue are not ones that “only one sex can undergo.” Prior to the
passage of SB 140, any child could—if medically indicated—receive hormone
therapy with either estrogen or testosterone. Changing that is what the bill
aims to achieve. Secondly, neither Dobbs nor Geduldig says anything about
laws that place special burdens on gender nonconformity, as SB 140 does.
These cases do not compel a different conclusion than that reached here.

Accordingly, SB 140 is subject to intermediate scrutiny both because it
classifies on the basis of natal sex, like the policy at issue in Adams, and
because it places a special burden on nonconformity with sex stereotypes, like
the action challenged in Glenn. Seen either way, intermediate scrutiny
applies.23

b. SB 140 is not Substantially Related to an Important
Government Interest

“Successful defense of legislation that differentiates on the basis of

gender . . . requires an ‘exceedingly persuasive justification.” Sessions V.

22 Geduldig, for its part, said that “[w]hile it is true that only women can
become pregnant[,] it does not follow that every legislative classification
concerning pregnancy is a sex-based classification like those considered in
[Reed and Frontiero.]” Geduldig, 417 U.S. at 496 n.20.

23 Plaintiffs also argue that transgender people constitute a quasi-suspect
class. Because SB 140 discriminates on the basis of sex, the Court need not
reach this argument and declines to do so at this preliminary stage.
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of care is effective for treating gender dysphoria because it “reduces gender
dysphoria, improves psychological functioning, and reduces suicide risk.” Id.
At a general level, the state’s asserted interest in protecting children
through regulation of the medical profession is, of course, an important one.
See Otto, 981 F.3d at 868 (“[A] State’s interest in safeguarding the physical and
psychological well-being of a minor is compelling.”) (quoting New York v.

Ferber, 458 U.S. 747, 756-57 (1982)); Gonzales v. Carhart

49



Here, then, the question is whether Defendants can make this showing

not in some abstract sense, but with respect to the legislative scheme the state

50



scrutiny, such findings are not entitled to “dispositive weight,” for “[t]he Court
retains an independent constitutional duty to review factual findings where
constitutional rights are at stake.” Id.; see also City of Richmond v. J.A. Croson
Co., 488 U.S. 469, 500-01 (1989) (stating, in race-based equal protection case,
that “[t]he factfinding process of legislative bodies is generally entitled to a
presumption of regularity and deferential review by the judiciary. . . . [b]ut
when a legislative body chooses to employ a suspect classification, it cannot
rest upon a generalized assertion as to the classification’s relevance to its
goals.”) (internal citation omitted).24

First, the preliminary record evidence of the medical risks and benefits
of hormone therapy shows that a broad ban on the treatment is not
substantially likely to serve the state’s interest in protecting children. As all
parties acknowledge, every medical treatment carries risks, and a clinician’s
decision about whether a given course of treatment is indicated depends on a

balancing of risks with the benefits of the treatment. Hormone therapy is no

24 Similarly, while Defendants contend that that the Court should adhere to
what Dobbs called “the normal rule that courts defer to the judgments of
legislatures in areas fraught with medical and scientific uncertainties,” Dobbs,
142 S. Ct. at 2268, that is not the inquiry required by heightened scrutiny. Nor
does Dobbs say otherwise. Dobbs expressly did not involve “heightened
constitutional scrutiny” but instead “the same standard of review” that applied
to “other health and safety measures.” See id. at 2245-46; see also K.C., 2023
WL 4054086, at *11 (distinguishing Dobbs on same basis).
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Beyond these possible adverse effects, Defendants also suggest that
banning hormone therapy is justified by the risk that physical changes spurred
by hormone replacement therapy may later be regretted if gender 