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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF FLORIDA 

Tallahassee Division 

_________________________________ 

 ) 

JAC’QUANN (ADMIRE) ) 

HARVARD, et al., ) 

 ) 

Plaintiffs, ) 

 ) 

v. ) Case No.: 4:19-cv-00212-AW-MAF 

 ) 

RICKY DIXON, et al., ) 

 )
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5.2 million dollars purportedly claimed in attorney’s fees.  However, an award of 

such fees and costs is not justified in this civil rights case where Plaintiffs’ claims 

and conduct have not been frivolous, vexatious, or without foundation.  Indeed, the 

Court’s numerous orders over the three-year course of this litigation demonstrate the 

reasonableness of Plaintiffs’ pursuit of their claims, including, for example, the 

Court’s denial of Defendants’ motion to dismiss, and motion for summary judgment, 

and grant of multiple of Plaintiffs’ motions to compel discovery.  Defendants’ 

demand of this exorbitant amount from incarcerated civil rights plaintiffs as a 

condition for dismissal in the absence of any improper or bad faith conduct is 

unsupported by existing law, gratuitously punitive, impermissibly chilling to civil 

rights litigants, and should be rejected.   

Accordingly, the Court should grant Plaintiffs’ motion for voluntary dismissal 

without prejudice and without conditioning dismissal on payment of Defendants’ 

fees and costs.          

II. PROCEDURAL HISTORY 

Plaintiffs filed this case as a putative class action for systemic injunctiv2 792 re
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a protective order requesting that the Court either 1) prohibit further inspections; or 

2) limit Plaintiffs to four full inspections, three “tour-only” inspections, and no 

others unless necessary based on Defendants’ response to Plaintiffs’ class 

certification motion.  ECF 312 at 3, 19.  In response, Plaintiffs offered to reduce the 

number of additional and full inspections to seven.  ECF 320 at 23.  The Court denied 

Defendants’ motion and ordered Defendants to conduct the seven additional and full 

inspections proposed by Plaintiffs.  ECF 358 at 1, 6.  Plaintiffs’ experts relied on the 

information they obtained during the fifteen inspections to support their class 

certification and merits opinions.  See, e.g., ECF 430-1 at 5-
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 Throughout the discovery period, Defendants interfered with Plaintiffs’ 

ability to prosecute their case through threats and retaliation against Named 

Plaintiffs and putative class member witnesses.  In January 2020, the Court issued a 

protective order based on Plaintiff Johnny Hill’s “serious allegations of retaliation” 

and Defendants’ failure “to preserve the video that would either substantiate [his] 

claim or refute it.”  ECF 96 at 2-3.  In February 2021, after a five-day evidentiary 

hearing, the Magistrate Judge found that FDC staff retaliated against and threatened 

putative class members.  ECF 240 at 40-44.  The Magistrate Judge further issued a 

protective order prohibiting future retaliation and setting forth specific security 

procedure guidelines for future inspections.  Id. at 45-53.  Defendants objected to 

the protective order, arguing, inter alia, that the guidelines violated the separation of 

powers doctrine and the Prison Litigation Reform Act.  ECF 254 at 3.  Based on 

their understanding that Defendants intended to appeal any order enumerating 

guidelines for prison inspections, and not wanting to delay future inspections and 

the prosecution of their case, Plaintiffs defended only the portion of the Order 

prohibiting retaliation.  ECF 264 at 4-5.  While crediting the Magistrate Judge’s 

retaliation findings, the Court vacated the Magistrate Judge’s order on April 7, 2021, 

determining that without the inspection guidelines, the order would simply amount 

to “a directive to obey the law.”  ECF 279 at 2-6.  The Court suggested that Plaintiffs 

file a motion for sanctions if Defendants’ retaliatory conduct continued.  Id. at 8.   
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Defendants continued to retaliate against Named Plaintiffs and putative class 

witnesses 
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regulation,” and they 
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438 at 4-5.  Plaintiffs believed this raised a question of mootness for which they were 

obligated to notify the Court, and they did so promptly.  ECF 432.  During the case 

management conference on September 21, 2022, the Court indicated it did not 

necessarily believe there is a mootness issue that needs to be addressed at this stage 

in the proceedings for the five individuals who are no longer in solitary confinement.    

After careful consideration of the Court’s denial of class certification, which 

left individual Plaintiffs unable to achieve their goal of systemic, statewide 

injunctive relief, Plaintiffs Harvard, Burgess, Espinosa, Kenrick, Dean, Jeremiah 

Hill, and Johnny Hill move for voluntary dismissal under Rule 41(a)(2) with no 

conditioning of fees and costs.    

III. ARGUMENT 

A. Rule 41(a)(2) Standard 

Rule 41(a)(2) permits a plaintiff, with the approval of the court, to dismiss an 

action “at any time.”  McCants v. Ford Motor Co., 781 F.2d 855, 856 (11th Cir. 

1986); Fed. R. Civ. P. 41(a)(2) (“[A]n action may be dismissed at the plaintiff’s 

request only by court order, on terms that the court considers proper.”).  The 

dismissal is without prejudice unless otherwise specified by the court.  Pontenberg 

v. Boston Scientific Corp., 252 F.3d 1253, 1255 (11th Cir. 2001).   

 “[I]n determining whether to allow a voluntary dismissal under Rule 

41(a)(2),” the court considers the defendant’s interests through a two-step analysis.  

Case 4:19-cv-00212-AW-MAF   Document 440   Filed 09/30/22   Page 8 of 19



9 
 

See Arias v. Cameron, 776 F.3d 1262, 1268-69 (11th Cir. 2015).  The first question 

is whether “the defendant will suffer clear legal prejudice other than the mere 

prospect of a second lawsuit.”  Id. at 1268 (citing Pontenburg, 252 F. 3d at 1255).  

The second question is whether it is “appropriate” to impose “curative conditions” 

Case 4:19-cv-00212-AW-MAF   Document 440   Filed 09/30/22   Page 9 of 19



10 
 

the defendant’s preferred forum (Goodwin v. Reynolds, 757 F.3d 1216, 1222 (11th 

Cir. 2014)); where there is a motion for summary judgment pending (Pontenberg, 

252 F.3d at 1259); or even on the eve of trial (Durham, 385 F.2d at 368-69).  

Generally, the Eleventh Circuit has regularly found no legal prejudice and granted 

voluntary dismissal where the plaintiff has not exhibited bad faith.  See Durham, 385 

F.2d at 368-69; Pontenberg, 252 F.3d at 1259-60; McCants, 781 F.2d at 859; Arias, 

776 F.3d at 1272-73; Goodwin, 757 F.3d at 1222; U.S. v. $70,670.00 in U.S. 

Currency, 929 F.3d 1293, 1299-1301 (11th Cir. 2019).  

For the second question, to determine whether curative conditions are 

“appropriate,” courts balance the “relevant equities” to ensure a just result between 

the parties.  McCants, 781 F.2d at 857.  At the court’s discretion it may, but is not 

required, to condition the voluntary dismissal on the payment of costs, including 
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in civil rights actions should be “awarded attorney’s fees in all but special 

circumstances,” prevailing defendants 
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Christiansburg standard here to grant Plaintiffs’ motion for voluntary dismissal 

without conditioning such dismissal on payment of Defendants’ fees and costs.    

B.  Dismissal Will Not Result in Legal Prejudice to Defendants.  

Under the applicable Rule 41(a)(2) standard, none of the factors that courts 

consider to determine legal prejudice are present here.  There are no dispositive 

motions pending, there is no trial date, and the parties have not begun pre-trial 

preparations.  See e.g., Pontenberg, 252 F.3d at 1256 (no legal prejudice despite 

pending summary judgment motion); Durham, 385 F.2d at 368 (no legal prejudice 

despite three years of litigation and the failure by plaintiff’s attorney “to appear for 

a pre-trial conference without good excuse”).  Nor have Plaintiffs acted in bad faith.  

See U.S., 929 F.3d at 1301 (affirming voluntary dismissal because “[t]he district 

court found that nothing in [the plaintiff’s
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without vexation, and in good faith.  The Court’s rejection of Defendants’ motion to 

dismiss and motion for summary judgment reflect the non-frivolous nature of 

Plaintiffs’ claims.  In the absence of any frivolity or improper conduct, it would not 

only be unprecedented,3 but also inequitable, unjust, and inappropriate to impose 

fees and costs against these incarcerated civil rights plaintiffs merely because they 

wish to dismiss their individual claims after denial of class certification.   

 The same policy considerations the Supreme Court relied on in 

Christiansburg for determining whether to award attorney’s fees to prevailing 

parties are equally applicable in 
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Plaintiffs, who are “completely dependent on housing line staff for nearly 

every aspect of their lives,” ECF 240 at 42, bravely came forward to redress 

constitutional and statutory violations against thousands of people in Defendants’ 

custody.  They persevered even when facing retaliation and threats of retaliation 

substantiated by this Court through a five-day evidentiary hearing.  ECF 240 at 43-

44 (“The [retaliatory] actions described, and feared, would reasonably deter most 

people; all but the toughest or most stubborn among us would refuse to be involved 

in an endeavor which is likely to cause greater harm than the potential good 

promised.”).  They demonstrated their claims were grounded in law and fact by 

surviving Defendants’ motion to dismiss and motion for partial summary judgment, 

and by prevailing initially and/or ultimately in several discovery disputes.  ECF 54 

(denial of motion to dismiss); ECF 423 (denial of summary judgment); ECF 58, 98, 

121, 158, 358, 395 (discovery disputes initially or finally decided in Plaintiffs’ 

favor).  When changes in factual circumstances and the denial of class certification 

eliminated the need to proceed with their Motion for Civil Contempt and Sanctions 

(ECF No. 319), Plaintiffs accordingly notified the Court to avoid further expenditure 

of judicial time and resources.   

Now, upon the denial of class certification, and before the Court sets a trial 

date and the parties spend substantial time and resources preparing for trial, Plaintiffs 

move in good faith to voluntarily dismiss their claims.  Given Congress’s intent to 
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Fla. Bar No. 1011018 

Krista Dolan 

Fla. Bar No. 1012147   

Southern Poverty Law Center   

2 South Biscayne Boulevard   

Miami, FL 33131    

Telephone: (786) 457-7310 

kelly.knapp@splcenter.org  

krista.dolan@splcenter.org 
  

Dante P. Trevisani    

Fla. Bar No. 72912      

Kara S. Wallis  

Fla. Bar No. 1028563   

Florida Justice Institute, Inc.    

P.O. BOX 370747 

Miami, FL 33137 

Telephone: (305) 358-2081 

dtrevisani@floridajusticeinstitute.org 

kwallis@floridajusticeinstitute.org 

        

Andrea Costello     

 Fla. Bar No. 532991 

Christopher M. Jones 

Fla. Bar No. 994642 

Rebecca Klonel 

Fla. Bar No. 1028003 

Maite Garcia 

Fla. Bar No. 99770 

Florida Legal Services 

122 E. Colonial Drive, Suite 100 

Orlando, FL 32801 

Telephone: (407) 801-0332  

andrea@floridalegal.org 

christopher@floridalegal.org 
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Lori Rifkin* 

CA Bar No. 244081 
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Rifkin Law Office 

3630 High St. #18917 

Oakland, CA 

Telephone: (510) 414-4132 

lrifkin@rifkinlawoffice.com 

 

* Admitted Pro hac vice 

Attorneys for Plaintiffs 

 

 

Certificate of Local Rule 7.1(B) Conference 

In accordance with N.D. Fla. Local Rule 7.1(B) and (C), the undersigned 

counsel certifies that Plaintiffs’ Counsel, Kelly Knapp, and Defendants’ counsel, 

Nicole Smith, have conferred about the relief sought in this motion.  

Certificate of Word Limit 
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