IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

KAREN FINN, et al., *
*

Plaintiffs, *

*

V. * 1:22-CV-02300-ELR

*

COBB COUNTY BOARD OF *
ELECTIONS AND REGISTRATION, *
et al., *
*

Defendants. *

*

ORDER

Presently before the Court are former Defendant Cobb County School
= LVIULFIfV 2ORILRQ IRU 6DQFILRQV 8QGHU 5X0H  “ >®RF  §# DQG 30DLQILIIV] 2ORILRQ
for a 3UHLPLQDU\ ,QUXQFILRQ ! [Doc. 194]. The Court sets out its reasoning and
conclusions below.

l. Background
%HFDXVH 30DLQILHTVY LQVIDQN PRILRQ LV XQRSSRVHG E\ = HIHQGDQIV WKH IDFIV WKDIi

IROORZ UHIOHFI S0DLQILHTVY UHSUHVHQIDILRQV



1, 194-1]. As the Court has detailed in previous Orders, this case stems from
30DLQILIIV] DOOHJDILRQ WKDW WKH map enacted by the Georgia General Assembly during
the 2022 Legislative Session to elect members to the Cobb County School District
Board IIKH 3(QDFIHG ODS™ UHSUHVHQIV D UDFLDO JHUUNPDQGHU LQ YLRODILRQ RI 30DLQULIIVY
rights pursuant to the Equal Protection Clause of the Fourteenth Amendment. See
generally Am. Compl. [Doc. 37]; [see also Docs. 136, 199, 201].

According to Plaintiffs==whose account of the facts stands unrebutted by
Defendants==the Enacted Map was intentionally designed to 3PDQLSX0DIH>( WKH
population of &REE &RXQIN\ SUHGRPLQDQIO\ RQ WKH EDVLV R1 UDFH™ VR DV IR 3SUHYHQI IKH
SRWLELOLIN" KD YRWHW R1 FRORU PLJIKI HOHFI a majority of the seven (7)-member Cobb
County School District Board. [See Doc. 194-1 at 1, 3]. In particular, Plaintiffs

explain how the



at 4]. Following the 2018 elections, the School2.999 (ec)7.999 (t)45( )-99.003(2w99 (8)-8w4r



Scamihorn, as Mr. Scamihorn apparently communicated with Mr. Tyson through a
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$VWHPEO\ DV +RXVH %L00 3+% ~ RQO\ GLIHUHd from the draft map Mr.
Scamihorn submitted in that it included minor technical changes to correct
discrepancies. [Id.] According to Plaintiffs:

7R HQVXUH IKH PDS{V SDWDJH 5HS [Ginny] Ehrhart guided HB 1028

through an unusual legislative path, first sidestepping the customary

approvals of Cobb County legislators==the majority of whom are Black

or Black-preferred candidates=*and then avoiding assignment to the

usual committees for county-level redistricting legislation. With

limited opportunities for public comment, the House adopted HB 1028

on February 14, 2022, the Senate did the same on February 24, 2022,

and Governor Kemp signed HB 1028 into law as Act 561 effective

March 2, 2022.

[Id. at 9] (internal citations omitted).

Plaintiffs object to the Enacted Map passed as HB 1028 on the basis that it
3SDFNV %0DFN DQG /ZDILQ[ YRIHW LQWo the three southern districts (giving them Black
and Latinx populations of 63.4%, 77.2%, and 49.97%, respectively) and bleaches
the population of the northern districts (giving them white populations of 58.22%,

DQG UHVSHFILYHO\ ~ [Id. at 11]. The following visual
representations of the 2012 Map and the Enacted Map from 2022 (labeled Figures 1
and 2, respectively) demonstrate how the voting districts were rotated clockwise to
VKLI = LVIULFIV DQG  IKH 3&KDIOHQJIHG = LVWULFIV™) toward the southern half of
Cobb County, where more voters of color live, whereas Districts 1, 4, 5, and 7 were

shifted northward to capture more white voters while shedding non-white voter

populations. [See id. at 9£10].
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Figure 1 — 2012 Map

See Am. Compl. { 158.
Figure 2 — 2022 Enac'g_ed Map

See id.; [see also Doc. 194-1 at 10].
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3GXH IR WKH ZKROHVDOH DEVHQFH RI 0HIDO JURXQGV IR VXSSRUI 3



IR ILOH DQ DPLFXV EULHI RSSRVLQJ 30DLQILIIV] PRILRQ IRU SUHILPLQDUN LQUXQFILRQ >See
Docs. 197, 201].

30DLQILIIV 1LOHG WKHLU LQVIDQY 3ORILRQ IRU D 3UHILPLODIN ,QIXQFILRQ” IKKH 33,
PRILRQ” RQ 2FIREHU >"RF 194]. The School District filed its amicus
brief in opposition. [Doc. 202]. The only remaining Defendants in this action=>the
Election Defendants=2GR QRW RSSRVH 30DLQILIIV] 3, PRILRn.> [See Docs. 190 at 2+3;
190-1 11 245; 193 at 2]. +DYLQJ EHHQ IX00\ EULHIHG 30DLQILIIV] 3, PRILRQ DQG IIKH
6FKRR0 " LVIULFIfV PRILRQ IRU 5X0H  VDQFILRQV DUH ULSH IRU IKH &RXUIV UHYLHZ
[Docs. 9 0 7KH &RXUN EHILQV ZLIK 30DLQILIIV] 3, PRILRQ
1. Plaintiffs’ Motion for Preliminary Injunction

In their PI motion, Plaintiffs request that the Court (1) enjoin Defendants from
3FRQGXFILQJ DQ\ IXWXUH HOHFILRQV XVLQJ”~ the Enacted Map and (2) allow the Georgia
*HQHUDO SVWHPEO\ 3IKH 1LV RSSRUIXQUN WR GUDZ D QHZ PDS™ IRU KLV &RXUIV
DSSURYDO SXUVXDQW IIR WKH 3DUILHV] BILSXODIHG 6HIlCHPHQI $JUHHPHQN >See Doc. 194-
1 at 52453, 52 n.32]. 30DLQILHV VHHN IRU 3DQ LQIHULP UHPHGLDO PDS [to] be adopted

by January 22, 2024, wellu (0) (223.85 Tdi/6i1]0534.003 8053:500048)7.999 (d)v.003 (u)-27.99
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&RXQINV HOHFILRQ DGPLQLVIUDILRQ DQG WR PLILIDIH YRIHU FRQIXVLRQ ~ >Id. at 53].
6KRX0G IKH *HRUJLD *HQHUDO SVWHPEON 1DL0 WR SUHVHQH D QHZ PDS WKDIl 3PHHI[s] the
&RXUIV DSSURYDO = 30DLQULITY UHTXHVI IKDW WKH &RXUH VXSHUYLVH WIKH FUHDILRQ DQG
LPSOHPHQIDILRQ 3R1 DQ LQIHULP UHPHGLD0 PDS™ ZLIK 3LQSXH IURP WKH 3DUILHY UHJDUGLQJ
any such inlHULP UHPHGLD0 PDS ~ [See id. at 52 n.32]. Below, the Court sets forth
the legal standard that governs motions for preliminary injunction.

A. Legal Standard

$ SUHOLPLQDU\ LQUXQFILRQ LV DQ 3H[IDRUGLQDU\ DQG GUDVILF ULHPHG\ QRIl IR EH
granted unless the movant clearly establishe[s] . . . each of . .. IRXU” elements. See

Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (cleaned up). A plaintiff

seeking a preliminary injunction must demonstrate that: (1) there is a substantial
likelihood it will succeed on the merits of its claims; (2) it will suffer irreparable
injury if it does not receive preliminary injunctive relief; (3) the threatened injury to
it outweighs any harm the requested preliminary injunctive relief would inflict on
the nonmoving party; and (4) the entry of preliminary injunctive relief would serve

the public interest. See, e.q., KH Outdoor, LLC v. City of Trussville, 458 F.3d 1261,

1268 (11th Cir. 2006). <3The third and fourth factors merge when, as here, the

>JORYHUQPHQW LV IKH RSSRVLQJ SDUN\ ~ Gonzalez v. Governor of Ga., 978 F.3d 1266,

1271 (11th Cir. 2020) (internal quotation marks and citation omitted).

10







12
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Against this framework, courts engage in a two (2)-VWWHS DQDO\VLY 3>Zfhen a

14
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See Tyson Dep. at 98:9£21. Mr. Tyson drew District 3 as the single-race or
3PDIRULIN >%@DFN~ GLVIULFIl because he determined it could be drawn to include a
population of more than fifty percent (50%) Black (or African-American) voters.
See id. at 99:1£3, 102:9+16. OU 7\VRQ GUHZ IZR RIKHU 3PDIRULIN QRQZKLIH

GLVIULFIV™ =specifically, Districts 2 and 6==DQG IHVILILHG WKDIl KH 3EHOLHYH>VE DO\ Rl

17



580 U.S. at 189 (internal quotation marks and citation omitted). And, importantly,
the Supreme Court has

consistently described a claim of racial gerrymandering as a claim that
race was improperly used in the drawing of the boundaries of one or
more specific electoral districts. And Miller{V basic predominance test
scrutinizes the legislaturefs motivation for placing a significant number
of voters within or without a particular district. Courts evaluating racial
predominance therefore should not divorce any portion of the lines=
whatever their relationship to traditional principles=>from the rest of
the district.

See id. at 191£92 (cleaned up) (quoting Ala. Leg. Black Caucus, 575 U.S. at 262+

63 and Miller, 515 U.S., at 916).

18



19



Though the remaining two districts did not reflect this same pattern,
they were also manipulated based on racial demographics. District 1

20
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102:9+16. Although Mr. Tyson testified that he drew District 3 as a majority Black

22



904. Therefore, the Court proceeds to the second step of the racial gerrymandering
analysis==whether the use of race in creating each district of the Enacted Map was
narrowly tailored to achieve a compelling interest. See id.
b. Narrowly tailored to achieve a compelling interest
During the second step of the racial gerrymandering analysis 3the burden
shifts to the defendant to ydemonstrate that its districting legislation is narrowly

tailored to achieve a compelling interest.|” Bethune-Hill, 580 U.S. at 193 (quoting

Miller, 515 U.S. Di $QG ZKLOH LI 3has long [been] assumed that one compelling
interest is complying with operative provisions of IKH >95% (” D GHIHQGDQI 3PXW
show (to meet the narrow tailoring requirement) that it had a strong basis in evidence
for concluding that the statute required its action” or RIKHUZLVH 3establish that it had
good reasons to think that it would transgress the [VRA] if it did not draw race-based

district lines ©~ See Cooper, 581 U.S.

23



EDVLV KDl IKH ( QDFIHG [Map] ZDV QDURZO\ IDLORUHG IR FRPSI\ ZLIK IKH 95% “° [See

Doc. 194-1 at 43].

24



the electoral behavior within the particular .. HOHFILRQ GLVILLFI] IR GHIHUPLQH WKH

proportion of minority voters nee

25
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Districts 2 and 6 were malRUILI\ ZKLIH> §~ >See Doc. 194-1 at 40]. Thus, Plaintiffs
DUJXH 3>ligKH DGGLILRQ RI PRUH YRIHW RI FRORU” LQ IIKH &KDOHQJHG = LVIULFlis 3ZDV . .
not necessary to comply with the VRA[,]” DQG, based on the uncontroverted
evidence presented, the Court agrees. [See id. at 43]. Defendants do not dispute that
the Enacted Map 3VLP S0\ SDFNV DQ XQQHFHVVDULON 0DUJH SURSRUILRQ RI' YRIHW RI FRORU
LQIR VRXIK &REE R OLPLI IKHL LQIOXHQFH HOVHZKHUH LQ IIKH FRXQI\" and that the
SDUELWUDU\ UDFLDO TXRWDV™ OU 7\VRQ XVHG constitute 3UDFLD0 JHW\PDQGHULQJ WKDI
FDQQRI VDILVIN\ VHULFI VFUXILQ\ = [1d.]

TKH &RXUN FDQQRII 3approve a racial gerrymander whose necessity is supported
by no evidence and whose raison diétre is a legal mistake.” See Cooper, 581 U.S.
at 306. Here, Defendants offer no evidence to contradict that VRA compliance was
any more than a pretextual reason to justify the changes instituted by the Enacted
Map. They do not show that they 3had a strong basis in evidence for concluding that
the [VRA] required” the challenged redistricting RU RIKHUZLVH 3HVIDEOLVK WKDIl >IKH\{
had good reasons to think that [they] would transgress the [VRA] if [they] did not
draw race-based district lines.” See id. at 292+93 (internal quotation marks omitted)

(citing Ala. Legis. Black Caucus, 575 U.S. at 278). Thus, it is substantially unlikely

that Defendants could demonstrate that the Enacted Map was 3narrowly tailored” to

achieve a 3compelling interest” so as to survive strict scrutiny review. 1d.

26




Therefore, Plaintiffs satisfy both prongs of the racial gerrymandering analysis,
and accordingly, demonstrate a substantial likelihood of success on their claim. See
Schiavo, 403 F.3d at 1232.

2. Irreparable harm

Having determined that Plaintiff is likely to succeed on the merits of its claim,
the Court turns to whether Plaintiffs will suffer irreparable injuries if no injunction

issues. See KH Outdoor, 458 F.3d at 1268. 3A showing of irreparable harm is the

sine qua non RI LQUXQFILYH UHOLHI © 1H )0D &KDSIHU RI $VWIQ RI *HQ &RQIUDFIRWV RI

Am. v. City of Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990).

$Q LQUXU\ LV 3LUUHSDUDEOH™ RQO\ LI L FDQQRW EH XQGRQH IIKURXJK PRQHIDU\
remedies. The key word in this consideration is irreparable. Mere
injuries, however substantial, in terms of money, time[,] and energy
necessarily expended in the absence of a[n injunction], are not enough.
[Additionally, t]he possibility that adequate compensatory or other
corrective relief will be available at a later date, in the ordinary course

27
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3. Balance of harms and public interest

3The third and fourth factors™ RI IKH SUHILPLQDU\ LQUXQFILRQ DQDO\VLV 3merge
ZKHQ DV KHUH WIKH >JERYHUQPHQI LV WKH RSSRVLQJ SDUN\ ~ Gonzalez, 978 F.3d at 1271
(internal quotation marks and citation omitted). 3The third element” RI that analysis
3looks to jithe competing claims of injury,{ requiring the court to yconsider the effect

on each party of the granting or withholding of the requested relief.|” De La Fuente

v. Merrill, 214 F. Supp. 3d 1241, 1249 (M.D. Ala. 2016) (quoting Winter v. Nat.

Res. Def. Council, Inc., 555 U.S. 7, 24 (2008)). In evaluating the fourth element of

D SODLQULITTV UHTXHWI IRV D SUHOLPLQDUN LQUXQFILRQ IIKH FRXUI 2looks to the effect of an
injunction on the public interest> i~ See id. 7KLV DQDO\VLV 3commands courts to give
uparticular regard for the public consequences in employing the extraordinary
remedy of injunction.{” Id. (quoting Winter, 555 U.S. at 24).

Here, the Court has found that the Enacted Map is substantially likely to be
DQ XQFRQWILKXILRQDO UDFLDO JHUUNPDQGHU ~ 7KH 3public has no interest in enforcing
unconstitutional redistricting plans,” DQG KH &RXUI ZL00 QRIl 3require the residents of”
Cobb CouQIN 3to live for the next [several] years in districts defined by a map that

is substantially likely to be unconstitutional.” See Jacksonville Branch of NAACP

v. City of Jacksonville, No. 22-13544, 2022 WL 16754389, at *5 (11th Cir. Nov. 7,

2022). Moreover, Election Defendants have already entered into a proposed

Stipulated Settlement Agreement with Plaintiffs to facilitate, through the Georgia

29
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General Assembly, the redrawing of the Enacted Map. [See Doc. 190-1]. Therefore,
it appears that no harm will FRPH IR =HIHQGDQIV LI WKH &RXUI JUDQIV 30DLQULIIVY

requested injunction. See De La Fuente, 214 F. Supp. 3d at 1249. Accordingly, the

Court finds that Plaintiffs satisfy the third and fourth factors of the preliminary

injunction analysis. See KH Outdoor, 458 F.3d at 1268.

4. Security

The final issue for the Court to decide is whether it will require Plaintiff to
post any security pursuant to Federal Rule of Civil Procedure 65(c). That rule
SURYLGHV KD D GLVWULFIl 3FRXUK PD\ LWXH D SUHOLPLQDUN\ LQIXQFILRQ .. only if the
movant gives security in an amount that the court considers proper to pay the costs
and damages sustained by any party found to have been wrongfully enjoined or
UHVIUDLQHG © FED.R.Civ.P. F +RZHYHU 3liis well-established that the amount
of security required by the rule is a matter within the discretion of the trial court, and

WIKH FRXUN PD\ HOHFII fR UHTXLUH QR VHFEXULIN DI D00~ See BellSouth Telecomms., Inc. v.

MCIMetro Access Transmission Servs., LLC, 425 F.3d 964, 971 (11th Cir. 2005)

(cleaned up). Here, the Court finds it appropriate to waive the Rule 65 bond
requirement because Defendants have not requested that Plaintiffs post any such

bond if an injunction issues. See SisterSong Women of Color Reprod. Just.

Collective v. Kemp, 410 F. Supp. 3d 1327, 1350 (N.D. Ga. 2019) (waiving the bond

UHTXLUHPHQW 3LQ IKH DEVHQFH RI D UHTXHW IURP IKH GEHIHQGDQIV™  Further, because

30




the Parties have already arranged for their proposed Stipulated Settlement
Agreement to take effect following the issuance of this order, the Court finds this

type of security unnecessary. [See Doc. 190-1].

31



Case 1:22-cv-02300-ELR Document 212 Filed 12/14/23 Page 32 of 34



Case 1:22-cv-02300-ELR Document 212 Filed 12/14/23 Page 33 of 34

of success on the meunits of their racial «

=0ve=1 el 1ag




Finally, the Court DENIES the School District{V 2ORILRQ IRU 6DQFILRQV 8QGHU

Rule 11.” [Doc. 92] t22.999 80TJET Q00612 792 re W* n BT /TT0 14.0412re WUB Q006
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