IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF THE SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

Civil Case No. 9:21cv81099
D.P. by and through his next friend P.S.; P.S.
in her individual capacity; E.S., by and

through his next friend J.S.; J.S. in her

individual capacity; W.B. by and through his
next friend L.H.; L.H. in her individual SECOND AMENDED COMPLAINT
capacity; M.S. by and through her next friends
S.S.and R.S.; S.S. and R.S. in their individual DEMAND FOR JURY TRIAL
capacities; and DISABILITY RIGHTS
FLORIDA, Complaint Filed: June 22, 2021

Plaintiffs, Judge: Hon. Aileen Cannon

VS.

SCHOOL BOARD OF PALM BEACH
COUNTY,

Defendant.

INTRODUCTION
1. This case is about a school district that believes it has the right to overrule

parents and force their children to get psychiatric treatment, even when that treatment is

SECOND AMENDED COMPLAINT



of students that police working for the School District of Palm Beach County (“SDPBC”)
removed from their classrooms, handcuffed, and drove away to locked facilities in the back of
police cars in the 2018 through 2021 school years. The four child Plaintiffs are joined in this
lawsuit by their guardians, who wanted to but were denied the right to decide whether and
how their children received psychiatric treatment, and by Disability Rights Florida, which
represents the interests of children with disabilities in SDPBC. All Plaintiffs brought this suit
to prevent the same thing from happening to other children in SDPBC in the future.

2. Although D.P., E.S., W.B., M.S., and hundreds of other children like them
were treated like criminals, they were not charged with a crime. Instead, school police decided
these children, who were as young as five years old, were dangerous and took them to a
psychiatric facility for involuntary psychiatric examination. Though police officers working
for SDPBC had limited or no mental health training, they subjected these children to
involuntary psychiatric examination, pursuant to the Florida Mental Health Act, Fla. Stat. 8§
394.451-.47892, known as the Baker Act. This decision was and is often made without
parents’ input, consent, or prior knowledge, and even over their strenuous objections.

3. The overwhelming majority of these ch
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others. The practice is so common that it has become a verb: a person detained for involuntary
examination is often referred to as having been “Baker Acted.”

5. SDPBC used the Baker Act to initiate at least 1,216 involuntary examinations
of its students in the 2016-2020 school years, including 252 times on elementary school
students. SDPBC seized Black children for involuntary examination at twice the rate of white
children, a disparity that worsens for young children: 40 of 59 children under age eight
examined under the Baker Act in that period were Black.

6. SDPBC has taken children for involuntary examination over their parents’
pleas to be allowed to bring their children home and parents’ assurances that they will protect
their children from harm. It has seized children who did not meet the statutory criteria for
involuntary psychiatric examination, such as children manifesting behaviors of developmental
disabilities that are specifically excluded from the statute’s definition of mental illness. It has
subjected children to the Baker Act without consulting its own mental health professionals,
and after overruling the judgments of those professionals. It has even initiated examinations
on children for normal, childish misbehavior; for example, it initiated an examination on a
nine-year-old child for being a supposed “threat” to others because he allegedly wanted to
“stab” another child with a plastic fork. This overuse and misuse of the Baker Act by SDPBC
is unjustifiable.

7. Despite being aware of its inappropriate use of the Baker Act for years,
SDPBC did little to eliminate unnecessary Baker Act use or train its personnel or contractors
on alternatives. Its Baker Act policies at the time of Plaintiffs” examinations, as well as its
meager police training materials, were full of omissions and inaccuracies about the statute’s
requirements, including that mental illness was not a requirement for Baker Act use and that

officers did not need probable cause to believe a child met the Baker Act criteria before
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examination under the Baker Act. They also did nothing to explain to staff that use of the
Baker Act in non-emergency situations is far more likely to traumatize children than to help
them. These inaccurate and illegal policies were adopted by final policymakers in SDPBC.

8. SDPBC also failed to take basic affirmative steps that could eliminate unlawful
Baker Act use, like reviewing uses of the Baker Act after the fact to determine if they were
lawful, tracking and monitoring the data it already possessed about Baker Act use, and
intervening when schools or employees used it disproportionately often. It also unlawfully
failed to allow parents, who have the best knowledge of and a constitutionally protected right
to make decisions regarding their children’s mental health, to decide if involuntary psychiatric
hospitalization is appropriate. Finally, it failed to use the numerous mental health
professionals it employed to make determinations regarding use of involuntary examination,
instead entrusting those decisions to police without mental health expertise.

9. SDPBC’s failures continue to this day. District staff, including mental health
professionals and police specifically tasked with making Baker Act decisions, do not know
the statutory criteria. For example, they are unaware that an involuntary examination can only
be initiated for behavior that is due to mental illness, and cannot be initiated for behavior that
is due to a developmental disability such as Autism, which the Baker Act specifically states is
not a mental illness. District policy, practice, and training still do not provide parents the
ability to refuse consent to an involuntary examination for their children, even when there is
no true emergency and no reason to suspect parents are not acting in their children’s best
interests. There are still no after-action meetings where staff involved in a Baker Act decision
determine if it was necessary or preventable. SDPBC’s Police Department policy still
inaccurately states that use of the Baker Act does not require probable cause. Police officers
still believe handcuffing is required for involuntary examinations and children are still
transported for involuntary examination in handcuffs in marked police cars by uniformed

officers, despite SDPBC staff being aware that this is unnecessarily traumatic.
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10. Plaintiffs bring this suit to end SDPBC’s harmful and illegal use of the Baker
Act. They seek damages for harm to the individual Plaintiffs and injunctive relief to prevent
future harm to all Plaintiffs and their members and constituents.

JURISDICTION AND VENUE

11.  This action arises under 42 U.S.C. § 1983, 42 U.S.C. § 12132, the Americans
with Disabilities Act, and 29 U.S.C. § 794, § 504 of the Rehabilitation Act. This Court has
subject-matter jurisdiction pursuant to 28 U.S.C. § 1331.

12.  This Court has the authority to issue declaratory relief, injunctive relief, and
other relief pursuant to the federal Declaratory Judgment Act, 28 U.S.C. 8§ 2101-2102.

13.  Venue is proper in this Court because Plaintiffs and Defendant reside in this
district and the events giving rise to this action occurred in this district. See 28 U.S.C. §
1391(b)-(c).

THE PARTIES
. PLAINTIFFS

14.  Plaintiff D.P. is a Black student enrolled in the School District of Palm Beach
County. He was nine years old at the time of involuntary examination in 2018. He is a student
with a disability and qualifies for Exceptional Student Education (“ESE”) under the
exceptionalities of Developmentally Delayed, Speech Impaired, Language Impaired, Specific
Learning Disability, and Autism Spectrum Disorder (“ASD”).

15. Plaintiff P.S.! is D.P.’s grandmother and guardian. She brings this suit as next
friend to D.P. and on her own behalf.

16. Plaintiff E.S. is a white student who was formerly enrolled in the School

District of Palm Beach County. He was nine years old at the time of his involuntary

! Plaintiffs use the true initials of the guardians of the four minor child plaintiffs in place of their
true names to protect the identities of the minors, with permission of the Court. See Order of
June 21, 2021, ECF No. 13.
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examination in 2019. He is a student with a disability and qualifies for ESE under the
exceptionality of Other Health Impaired (“OHI”) with known medical diagnoses of Attention
Deficit Hyperactivity Disorder, ASD, and Specific Learning Disability with Reading
Dyslexia.

17. Plaintiff J.S. is E.S.”s mother. She brings this suit as next friend to E.S. and on
her own behalf.

18.  Plaintiff W.B. is a Black student enrolled in the School District of Palm Beach
County. He was ten years old at the time of his involuntary examination in 2021. He is a
student with a disability and qualifies for Exceptional Student Education (“ESE”) with the
exceptionality of Emotional Behavioral Disability.

19. Plaintiff L.H. is W.B.’s mother. She brings this suit as next friend to W.B. and
on her own behalf.

20.  Plaintiff M.S. is a biracial student enrolled in the School District of Palm
Beach County. She was eleven years old at the time of her involuntary examination. She is a
student with a disability of Post-Traumatic Stress Disorder (“PTSD”).

21. Plaintiff S.S. is M.S.’s mother. Plaintiff R.S. is M.S.’s father. They bring this
suit as next friends to M.S.

22. Plaintiff Disability Rights Florida (“DRF”) is an independent, non-profit
corporation organized under the laws of the State of Florida and its primary office is in
Tallahassee, FL.

23. DRF is Florida’s Protection and Advocacy system, as that term is defined
under the Developmental Disabilities Assistance and Bill of Rights Act (“DD Act”), 42
U.S.C. § 15041 et seq., the Protection and Advocacy Protection for Individuals with Mental
Iliness Act of 1986 (“PAIMI Act”), 42 U.S.C. § 10801 et seq., and the Protection and
Advocacy of Individual Rights Act (“PAIR Act”), 29 U.S.C. § 794e et seq., with offices in the
State of Florida located at: 2473 Care Drive, Suite 200, Tallahassee, FL 32308; 4723 NW 53
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Ave, Suite B, Gainesville, FL 32653; 1000 North Ashley Drive, Suite 640, Tampa, FL 33602;
and 1930 Harrison Street, Suite 104, Hollywood, FL 33020.

24.  As Florida’s Protection and Advocacy system, DRF is specifically authorized
to pursue legal, administrative, and other appropriate remedies or approaches to ensure the
protection of, and advocacy for, the rights of individuals with disabilities. 42 U.S.C. §
15043(a)(2)(A)(i). DRF’s constituents consist of all individuals residing in Florida who have
been diagnosed with a disability, have a disability which has not yet been diagnosed, or are
perceived as or regarded as having a disability. The term “disability” includes physical and
mental impairments that substantially limit one or more major life activities. 42 U.S.C.

§ 12102(2).

25.  One of DRF’s primary responsibilities is to investigate public entities who fail
to comply with the Americans with Disabilities Act (“ADA”) and Section 504 of the
Rehabilitation Act of 1973 (“Section 504”) in order to protect DRF’s clients and constituents.

26. Individuals with physical and mental impairments—among DRF’s
constituents—are on DRF’s board of directors. DRF represents people with physical and
mental impairments and provides the means by which they express their collective views and
protect their collective interests.

27. Pursuant to the authority vested in it by the United States Congress to file
claims of abuse, neglect, and rights violations on behalf of individuals with disabilities, DRF
brings claims on behalf of its constituents, including the individuals named herein as Plaintiffs
as well as all constituents and clients who attend or attended school in SDPBC who have been
subject to involuntary examination or are at risk of involuntary examination. DRF’s
constituents and clients include those students who are identified as individuals with
disabilities or are suspected of having a disability. DRF represents students with disabilities or
suspected of having a disability within the School District of Palm Beach County.

28. DRF has standing on behalf of its constituents and clients who are substantially

affected by SDPBC’s inappropriate use of involuntary examination as stated in this Second
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Amended Complaint because the use of the Baker Act falls within DRF’s general scope of
interest and activity; the relief requested—declaratory and injunctive—is the type of relief
appropriate for DRF to receive on behalf of its individual constituents; and neither the claims
asserted nor the relief requested require the participation of individual members or
constituents in the lawsuit.

29. DRF’s constituents have suffered—and continue to suffer—injury that would
allow them to have standing to sue in their own right. The interests DRF seeks to protect are
germane to DRF’s purpose.

30.  The number of children at risk of being harmed by Defendant School Board of
Palm Beach County’s deficiencies far exceed what can be contemplated in the Second
Amended Complaint and a remedy at law, alone, will not prevent this harm. Without
injunctive relief, DRF’s clients and constituents will continue to be harmed by SDPBC’s
inappropriate use of involuntary examination.

DEFENDANT

31. Defendant School Board of Palm Beach County (“School Board”) is the board
of education governing SDPBC, the public-school system for all of Palm Beach County.

32.  The School Board has the power to issue policies directing the implementation
of the Baker Act in SDPBC schools.

33.  The School Board is not entitled to sovereign immunity under the Eleventh
Amendment. Travelers Indem. Co. v. Sch. Bd. of Dade Cnty., Fla., 666 F.2d 505, 509 (11th
Cir. 1982).

34.  The School Board and SDPBC employ school police officers through the
SDPBC Police Department.

35.  The SDPBC Police Department is supervised by the School Board and
SDPBC’s superintendent.

36.  The School Board and SDPBC have also entered Security Agreements with

other police departments to contract officers to be stationed at and work in its schools.
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FACTUAL ALLEGATIONS

I. THEBAKERACT

37. Florida, like all states, has a statutory process for the involuntary psychiatric
hospitalization of people who pose a danger to themselves or others. However, Florida uses
this procedure against children, particularly children in schools, at a scale unknown in any
other state.

38.  Statewide, in 2020-2021, the most recent reporting year, Florida children were
examined under the Baker Act 38,557 times.

39.  The Baker Act states the same criteria for involuntary examination of youth as
it does for adults:

(1) CRITERIA.—A person may be taken to a receiving facility for involuntary
examination if there is reason to believe that the person has a mental illness and
because of his or her mental illness:

(@)1. The person has refused voluntary examination after conscientious
explanation and disclosure of the purpose of the examination; or

2. The person is unable to determine for himself or herself whether examination is
necessary; and

(b)1. Without care or treatment, the pers

9

SECOND AMENDED COMPLAINT



Case 9:21-cv-81099-AMC Document 150 Entered on FLSD Docket 03/13/2023 Page 10 of 78

police officers through the Palm Beach County School District Police Department. It has in
the past contracted with other police departments for school policing.

41. During the time the child plaintiffs were sent for involuntary examination,
nearly every involuntary examination originating in a SDPBC school was initiated by an
officer of the SDPBC Police Department or an officer contracted by SDPBC to be stationed at
a school campus.

42.  SDPBC has, from before 2018 through the present, had access to “mobile
response teams,” also known as “mobile crisis units,” a community-based resource intended
to be used to assess and deescalate crisis situations and to support police officers. Beginning
in 2018, SDPBC also developed its own in-house “Crisis Assessment, Prevention, Education
and Support Team,” known as the CAPE team. During the period when the individual
Plaintiffs were involuntarily examined, however, neither police officers nor school officials
were required to contact or follow the recommendations of the mobile response or CAPE

teams.®

that includes specific facts that support the findings.” Fla. Stat. § 394.463(2)(a)1. When a
medical or mental health professional initiates an involuntary examination, they must “execute a
certificate stating that he or she has examined a person within the preceding 48 hours and finds
that the person appears to meet the criteria for involuntary examination and stating the
observations upon which that conclusion is based.” Fla. Stat. § 394.463(2)(a)1. In both cases, a
police officer will then take the person into custody and transfer them to a receiving facility only
if “other less restrictive means, such as voluntary appearance for outpatient evaluation, are not
available.” Fla. Stat. § 394.463(2)(a)3. In contrast, for a police officer to initiate an involuntary
examination, the only statutory requirement is to “execute a written report detailing the
circumstances under which the person was taken into custody.” Fla. Stat. § 394.463(2)(a)2.

% Recognizing that schools should contact parents, utilize mobile response teams, and attempt to
deescalate children before relying on the Baker Act, in 2021 the Florida legislature passed and
Governor DeSantis signed SB 590, a bill making some changes to how the Baker Act is used in
schools. SB 590 requires principals to make a “reasonable attempt” to contact a parent before a
child is removed from school for involuntary examination, in most cases, but it does not require
the school to wait for the parent to arrive, require the parent’s consent to involuntary
examination, or require the school to allow the parent to attempt de-escalation or to transport the
child to the receiving facility themselves. SB 590 also requires the principal to verify that “de-
escalation strategies have been utilized and outreach to a mobile response team has been
initiated” before contacting law enforcement—unless he “reasonably believes that any delay in
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43. In practice, because children are not expected to care for themselves, police in
SDPBC schools generally rely on section (b)2 of the Baker Act when initiating an involuntary
examination of a child. Under this provision, the Baker Act is appropriate and legal only when
“there is reason to believe that the person has a mental illness and because of his or her
mental illness . . . [t]here is a substantial likelihood that without care or treatment the person
will cause serious bodily harm to himself or herself or others in the near future, as evidenced
by recent behavior.” Fla. Stat. § 394.463(1) (emphasis added).

44.  The definition of mental illness under the Baker Act explicitly excludes
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those accused of a crime,” such as handcuffs, except when necessary to protect the person
subject to involuntary examination or others. Id.

1. UNNECESSARY INVOLUNTARY PSYCHIATRIC H
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disabilities, to a high risk of harm.
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52. Childhood traumatic stress can have significant and lasting effects on a child’s
development. It can impact a child’s physical and mental development, make it more difficult
to learn and focus, and impact a child’s way of thinking about the world around them and
their own future.®

53. Receiving facilities are not equipped to provide treatment for ongoing
psychiatric conditions. Involuntary examination is intended only to provide emergency
stabilization of people in genuine psychiatric crises that pose a risk to themselves or others
and to determine if longer-term institutionalization is necessary for that same purpose. Even if
a child has a serious mental illness that is not responding to existing treatment, involuntary
examination is not beneficial unless it serves these goals. Indeed, facilities often provide little
or no therapy and are often unable to administer to children medications they need and have
already been prescribed.

54, Research on children subjected to involuntary examination has shown that
children learn from the experience that if they are open with adults about their thoughts and
emotions, including normal feelings of sadness, they will be punished and taken away from
their parents.’® This lesson makes it less likely that children will be willing to engage in future
mental health treatment or counseling, or that children will be honest about any true mental
health concerns.!

55.  The use of the Baker Act also results in missed school time. This includes the
time that the child is transported by the police officer to the receiving facility and held at the
receiving facility pending involuntary examination. It may also include time that the child

must spend out of school dealing with the aftereffects of the Baker Act. Parents and children

% See The National Child Traumatic Stress Network, What is Child Traumatic Stress?, (2003),
https://www.samhsa.gov/sites/default/files/programs_campaigns/childrens_mental _health/what-
is-child-traumatic-stress.pdf.

10 See Jones, N., Gius, B.K., Shields, M. et al., Investigating the impact of involuntary
psychiatric hospitalization on youth and young adult trust and help-seeking in pathways to care,
Soc Psychiatry & Psychiatric Epidemiol (2021).

.
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may be understandably reluctant to return the child to school given their memories of the
traumatic Baker Act experience and when facing the possibility of another involuntary
examination, resulting in further delays. Instructional time is critical to student achievement,?
and this educational disruption can ultimately result in school transfer, lower grades,*3
dropped classes, and/or being placed on a lower academic track.

56.  The unnecessary use of involuntary examination under the Baker Act also risks
harm to students’ school connectedness—students’ belief that adults within the school care
about them and their educational progress.* That sense of connectedness is critical to protect
against a number of risk factors for poor academic and life outcomes. School connectedness

functions as a critical factor in supporting academic achievement for economically
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likely to attempt suicide® or engage in violent behavior.!’ For students to feel connected to a
school community, they must perceive school authorities to be caring and fair.*® A school’s
unnecessary reliance on school police undermines this perception:!® negative interaction with
school police has been found to damage students’ views of teachers’ authority.?

57. Parents also experience harm from witnessing their children go through the
traumatic involuntary examination process. Parents are at risk for direct trauma due to the
removal of their children from their care and custody and are also at risk for secondary trauma
as they help their children deal with the trauma they have experienced from the involuntary

examination.

16 See CDC, School Connectedness, n. 15, above; Bronwyn E. Becker & Suniya S. Luthar,
Social-Emotional Factors Affecting Achievement Outcomes Among Disadvantaged Students:
Closing the Achievement Gap, 37 Educ. Psychologist 197-214 (2002),
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3523355/; Dorian Wilson, The Interface of
School Climate and School Connectedness and Relationships with Aggression and Victimization,
74 Journal of School Health 293, 298 (2004), http://www.jhsph.edu/departments/population-
family-and-reproductive- health/_archive/wingspread/Septemberissue.pdf.

17 See id.; see also Richard F. Catalano et al., The Importance of Bonding to School for Healthy
Development: Findings from the Social Development Research Group, 74 Journal of School
Health 252, 256, 259 (2004),
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.464.4284&rep=repl&type=pdf.

18 See Jaana Juvonen, RAND, School Violence: Prevalence, Fears and Prevention, 3 (2001),
http://www.rand.org/pubs/issue_papers/IP219.html (concluding that the presence of police on
campus can “breed a sense of mistrust among students”); Adena M. Klem & James P. Connell,
Relationships Matter: Linking Teacher Support to Student Engagement and Achievement, 74 J.
of Sch. Health 262, 266 (2004),
http://www.fifeschools.com/fhs/documents/RelationshipsMatterLinking TeacherSupporttoStuden
tEngagementandAc hievement.pdf; Catalano et al., n. 17, above.

19 Juvonen, n. 19 above.

20 See Arrick Jackson, Police-school Resource Officers’ and Students’ Perception of the Police
and Offending, 25 Policing: Int’l J. Police Strategies & Mgmt. 631, 634 (2002) (finding that
officers’ presence on school campuses posed obstacles for free and open learning environments
by damaging students’ view of teachers’ authority); Matthew J. Meyer & Peter E. Leone, A
Structural Analysis of School Violence and Disruption: Implications for Creating Safer Schools,
22 Education and Treatment of Children 333, 349 (1999) (creating a highly scrutinized school
environment may result in higher levels of disorder),
http://www.popcenter.org/problems/bomb_threats/pdfs/mayer%26leone_ 1999.pdf.
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1. SDPBC ILLEGALLY INITIATED INVOLUNTARY EXAMINATIONS OF SCHOOLCHILDREN
A. D.P.

58. D.P. was nine years old and in third grade when Officer Joseph M. Margolis,
Jr. seized him for involuntary examination after he became upset. According to the officer’s
report, the incident began when D.P. threw stuffed animals around the classroom.

59. D.P. was eligible for ESE with exceptionalities of ASD and Language
Impaired. D.P. also has a medical diagnosis of ADHD, of which the school had been
informed.

60.  SDPBC has been aware of D.P.’s disabilities since at least 2013, when SDPBC
identified D.P. as a child with disabilities through the district’s Child Find program for
preschool aged children. During his third-grade year, the 2018-2019 school year, he was
placed in an ASD classroom.

61. D.P. lives with P.S., his grandmother, who is his legal guardian.

62. D.P. had targeted case management services in the community. SDPBC staff
were aware of these services.

63.  On multiple occasions in the 2018-2019 school year, D.P. was restrained in the
ASD classroom. After at least one incident, school staff documented rug burns on D.P.’s head
as a result of a restraint.

64.  On October 22, 2018, P.S. met with school staff and expressed concern over
D.P. getting upset in the classroom and the school’s use of prone restraints on D.P., including
the rug burns on D.P.’s face as a result of the restraints.

65.  On November 6, 2018, P.S. informed school staff that D.P. had a death in the
family, that P.S. would be away for a few days, and that D.P. might be struggling as a result of
the circumstances.

66.  According to Officer Margolis’ report, on November 8, 2018, while in his ASD

classroom, D.P. became upset and threw stuffed animals.
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Officer Margolis’s report claims that D.P. had made statements to his teacher such as, “I wish |
could shoot you in your [expletive] head,” and “Right now | am thinking | want to hold my
breath so | can die.” Such alleged statements are not uncommon for an upset child. D.P. did not
have access to a weapon and made no overt action to harm himself.

74.
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82. D.P. was transported to a receiving facility and handcuffed in the back of the
police car for approximately 20 minutes during transport. A school counselor accompanied
D.P. in the police car to the receiving facility.

83.  Atthe receiving facility, D.P. expressed that he was bullied at school by other
students. He also said that he was upset because he could not go on a field trip.

84. Intake documents from the receiving facility stated that D.P. did not appear to
be in any acute stress, that the school explained an issue with behavior problems, and that
D.P. said, “I just get mad. | don’t want to hurt myself.”

85.  The report from the Baker Act receiving facility psychiatrist stated that D.P.
was calm and not suicidal, and had no psychosis, suicidal ideations, or homicidal ideations.

86. D.P. and his family have suffered greatly from the trauma of SDPBC’s misuse
of the Baker Act on him. D.P.’s involuntary examination compounded his pre-existing
traumatic experiences.

87.  After D.P.’s involuntary experience with the Baker Act, he has become more
aggressive and gets upset more easily. He has had several years of therapy but requires
ongoing therapy and is still afraid that police and school staff are out to get him. This harm
has created lasting impacts on D.P.

B. ES.

88. E.S. was nine years old and in third grade when SDPBC Police Department
Officer Jose Cuellar seized him for involuntary examination due to behavior consistent with
E.S.’s ASD.

89. E.S. was eligible for ESE with the exceptionality of Other Health Impaired.?
E.S. had been diagnosed with ASD, ADHD, and Dyslexia.

21 “Other health impaired” means “having limited strength, vitality or alertness, including a
heightened alertness to environmental stimuli, that results in limited alertness with respect to the
educational environment, that is due to chronic or acute health problems. This includes, but is not
limited to, asthma, attention deficit disorder or attention deficit hyperactivity disorder, Tourette
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90. E.S.’s school was aware of his disability-related behavioral needs and had
some supports in place to address them, including placement in a smaller classroom designed
to address the needs of children with ASD with a paraprofessional to support the primary
teacher.

91. E.S.’s mother provided a board-certified behavioral analyst (“BCBA” or
“behavioral aide”) who worked with E.S. at school.

92.  The school’s ESE coordinator and principal were aware that his mother, J.S.,
could successfully de-escalate E.S. when he exhibited challenging behaviors.

93.  On August 30, 2019, E.S. was in his classroom when he became upset. He was
taken from the classroom to the main office by his behavioral aide.

94.  Atthe office, E.S. yelled. While his behavioral aide worked to de-escalate him,
he swung his arm and hit her in the chest, hard enough to leave a red mark but not hard
enough to injure her.

95. Shortly thereafter, school staff contacted Officer Jose Cuellar, the SDPBC
Police Department Officer assigned to E.S.’s campus that day.

96.  After Officer Cuellar arrived, E.S. hit a thick glass window but did not damage
it or harm himself.

97.  According to the behavioral aide’s employee incident report, Officer Cuellar
tackled E.S. to the ground and said, “If you’re going to act like a fool I’m going to treat you
like a fool,” and “You are coming with me.”

98.  When E.S. was slammed to the floor by Officer Cuellar, E.S.’s knees were
scraped.

99.  After E.S. was restrained by Officer Cuellar and another SDPBC employee, he

allowed Officer Cuellar to put handcuffs on him.

syndrome, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning, leukemia, nephritis,
rheumatic fever, sickle cell anemia, and acquired brain injury.” Florida Administrative Code,
6A-6.030152.
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100. Even though E.S. at that point deescalated, Officer Cuellar decided to initiate
an involuntary examination under the Baker Act.

101. The behavioral aide whom E.S. had struck in the chest disagreed with Officer
Cuellar’s decision to initiate an involuntary examination and stated in her report that “the
tantrum behavior had ceased and was under control.”

102. J.S. was not contacted by the school principal until after Officer Cuellar had
decided to initiate an involuntary examination of E.S.

103. J.S. was not asked for consent to the Baker Act by the school principal and did
not provide consent.

104.  Officer Cuellar removed the handcuffs while he completed the Baker Act
paperwork.

105. E.S. remained calm for at least ten minutes while waiting for transportation,
even after the handcuffs were removed.

106.  Another school police officer arrived, handcuffed the calm and compliant E.S.
again, and took him away in a police car to the Baker Act receiving facility.

107.  Officer Cuellar contacted J.S. after E.S. had left in a police car and told her
that, regardless of E.S.’s disability, he would have initiated an involuntary examination under
the Baker Act. Officer Cuellar also stated that there was “no point” in J.S. racing to the
hospital because she was not going to be allowed to see E.S.

108.  After examination, the Baker Act receiving facility told J.S. that E.S. was not a
danger to himself or others, and she was allowed to take him home the same day.

109. E.S. returned to school after several days.

110. After the incident, J.S. requested that the school district investigate the school
and the officer’s conduct. Office Cuellar told department investigators that he knew E.S. had a
diagnosis of ASD.

111. Officer Cuellar had no reason to believe that E.S. had a mental illness.
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112.  Officer Cuellar had no reason to believe that E.S. was at imminent risk of
causing serious bodily harm to himself or others.

113.  No mobile response team or other medical professional was consulted about
the decision to initiate an involuntary examination under the Baker Act on E.S.

114. E.S.’s behavioral aide stated she did not think the involuntary examination
under the Baker Act was appropriate.

115. SDPBC did not employ the Baker Act on E.S. again, but he was repeatedly
suspended and physically restrained by school personnel.

116.  After some time J.S. lost trust in the school’s ability to ensure her son’s
education and keep him safe and placed E.S. in a private school. If that trust is restored, she
would be interested in exploring his return to SDPBC.

C. WB.

117. W.B. was ten years old and in fourth grade when SDPBC Police Department
Officer Johnny Brown seized him for involuntary examination without consent from his
parent.

118. W.B. was eligible for ESE with exceptionality of Emotional/Behavioral
Disability (“EBD”) and SDPBC had placed him in a direct instruction cluster class for EBD
students. SDPBC staff knew of accommodations that were effective to address W.B.’s
disability-related behaviors and were documented in W.B.’s school records.

119. W.B. was receiving therapy three times a week from the school counselor.

120. Prior to the 2020-2021 school year, W.B.’s parents informed SDPBC that he
was taking medication for Oppositional-Defiant Disorder and that he did not like to be
touched by anyone, especially men.

121.  On December 16, 2020, W.B. got into a fight with another child in the EBD
unit. L.H., W.B.’s mother, was concerned about safety in the classroom and the teacher’s lack

of control and intervention in the classroom, as well as the teacher’s lack of ESE certification.
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122. L.H. shared her concerns with SDPBC. On January 7, 2021, SDPBC shared
that a plan was devised to provide additional training and support for the EBD classroom
teacher.

123.  OnJanuary 13, 2021, L.H. expressed concerns about another altercation with

the same student in the EBD unit and the teache
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131.  Officer Brown’s report states that L.H. said that W.B. commented he had been
looking up ways to Kill people on the internet. W.B.’s mother never stated that W.B. had been
looking up ways to Kill people on the internet. She later searched all devices at their home and
did not find any records of the alleged searches referenced in the report.

132.  The school was aware of many successful and documented de-escalation
strategies that they did not use on the day W.B. was transported for involuntary examination,
yet Officer Brown did not take action to deescalate W.B. Officer Brown had no reason to
believe that W.B. posed an imminent danger of serious bodily harm to himself or others.

133. Instead, Officer Brown transported W.B., handcuffed, in his police car, to a
receiving facility for involuntary examination. This facility is more than 50 miles away and
takes an hour to drive to without traffic.

134.  As of the next day, W.B. was still in a “hold department” and not admitted
because there were no beds available. He spent the previous day and night in a reclining chair
in front of the television in the emergency room. His parents were not permitted to visit him at
the facility.

135. Once W.B. was finally moved to the children’s department, he was
involuntarily detained for another day before he was finally examined by a doctor.

136. After W.B. was evaluated and released, the only change to his mental health
treatment was a slight increase in his existing medication—medication that school staff were
aware he was already prescribed.

137. W.B. expressed that he did not want to go back to the Baker Act facility and
that he did not like being away from his family.

138. Because of SDPBC’s unnecessary use of the Baker Act against him, W.B.
missed a significant amount of school and L.H. missed days of work.

139. W.B. and his family have suffered from the SDPBC’s use of involuntary

examinations under the Baker Act. The trauma of being handcuffed, taken away from his
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154. M.S. and her family have suffered greatly from this trauma. M.S. has told her
mother that she felt a lot of guilt and shame, because she thought she was treated like a
criminal in front of her classmates when she was taken to the receiving facility. After M.S.’s
experience with the Baker Act, she has become withdrawn and gets upset more easily. This
harm has created lasting impacts on M.S.

E. Other Children

155. SDPBC'’s treatment of D.P., E.S., W.B., and M.S. is sadly typical of its use of
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i. A seven-year-old boy described as “hostile, aggressive, and in full rage”
was flipping and throwing classroom furniture and books. There was no indication that the
student desired to harm himself or that he actually had the physical capacity to harm anyone else.
Nonetheless, a mobile crisis unit member recommended use of the Baker Act and the officer
complied because he believed the student “was in need of professional intervention.”

J. A ten-year-old boy left class without permission, hit his teacher on the
arm, and shoved her. When a school police officer took him to the assistant principal’s office, he
