
E-Filed Document                Aug 15 2018 16:19:22                2018-CA-00235                Pages: 22

IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI 

No. 2018-CA-235 

CHARLES ARAUJO, ET AL. APPELLANTS 

v. 

GOVERNOR PHIL BRYANT,ETAL. APPELLEES 

On Appeal From 



The bases for entertaining an amicus curiae brief are well known: 

A motion for leave shall demonstrate that (1) amicus has an 
interest in some other case involving a similar question; or (2) 
counsel for a party is inadequate or the brief insufficient; or (3) 
there are matters of fact or law that may otherwise escape the 
court's attention; or (4) the amicus has substantial legitimate 
interests that will likely be affected by the outcome of the case and 
which interests will not be adequately protected by those already 
parties to the case. 

Miss. R. App. Proc. 29(a). As set forth more fully below, leave should be granted under the third 

and fourth bases identified in Rule 29(a). 

First, leave should be granted because there are matters of fact or law that may otherwise 

escape the Court's attention. This litigation is complex, and involves not only constitutional and 

statutory interpretation and application, but also the consideration of policy implications that 

could affect thousands of Mississippi's public school students. The District is a public school 

district in Clarksdale, Mississippi, and is therefore well-positioned to aid the Comt in 

highlighting key areas for consideration and identifying real-world effects of the statutes at issue 

in this appeal. Among other matters, the District seeks to bring to the Court's attention data 

gathered from a Mississippi Public Records Act request, the results of which show how the 

Court's ruling might (or might not) affect Mississippi's student body. Furthermore, the 

District's brief would distinguish the funding mechanisms for several non-traditional school 

programs, which the Appellees incorrectly conflated with the challenged statute in Chancery 

Court. Finally, Defendants will have de facto amici - intervenors below - submitting briefs in 

support of their positions, so the Court would benefit from hearing the District's arguments from 

the opposite point of view. 

Second, leave should also be granted because the District has substantial and legitimate 

interests that will likely be affected by the outcome of the case. The District has a substantial 
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legitimate interest of providing the best education possible for its students. Whether the District 

can devote the resources necessary to make this goal a reality hinges on the outcome of this case. 

In the 2017-2018 school year, the District had a total emollment of 2,624 students. The District 

receives funding through, among other revenue streams, ad valorem tax revenue-the focus of 

this appeal. Indeed, in 2016-2017, 14. 15% of the District's revenue came from local sources, 

including ad valorem revenues. Clarksdale Collegiate, a new charter school, will be operating in 

Clarksdale, Mississippi for the 2018-2019 school year. The District presents this brief in the 

interest of ensuring that all ad valorem tax revenue remains with it, rather than being diverted to 

the new charter school. 

Moreover, the District's interests will not be adequately protected by those already party 

to the case. Plaintiffs are taxpayers who have children attending school in the Jackson Public 

School District. There is no party to this case that can address the issues with the same 

experience that the District, as a public school district in this state, can provide. 

For the foregoing reasons, the District respectfully requests leave to submit an amicus 

curiae brief in support of Plaintiffs-Appellants. 

A copy of the District's proposed amicus curiae brief in support of Plaintiffs-Appellants 

is attached hereto as Exhibit A. 

Dated this 151
h day of August, 2018. 

Respectfully submitted, 

Isl John H. Cocke 
John Hartwell Cocke (Miss. Bar No.6326) 
MERKEL & COCKE, P.A. 
30 Delta Avenue 
Clarksdale, MS 28614 
(662) 627-9641 
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OF COUNSEL: 
Jeffrey A. Simes 
Alexandra D. Valenti 
Jenna C. Newmark 
Scott C. Bailer 
GOODWIN PROCTER LLP 
The New Yark Times Building 
620 Eighth A venue 
New York, NY 10018 
(212) 813-8800 

Attorneys for Clarksdale 
Municipal School District 
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CERTIFICATE OF SERVICE 

Undersigned counsel hereby certifies that, simultaneous with its filing, a true and correct 
copy of the foregoing Motion was served on all counsel of record via the Court's electronic 
filing system. 

Respectfully submitted this 15th day of August 2018. 

Isl John H. Cocke 
John Haitwell Cocke (Miss. Bar No. 6326) 
MERKEL & COCKE, P.A. 
30 Delta Avenue 
Clarksdale, MS 28614 
( 662) 627-9641 

OF COUNSEL: 
Jeffrey A Simes 
Alexandra D. Valenti 
Jenna C. Newmark 
Scott C. Bailer 
GOODWIN PROCTER LLP 
The New York Times Building 
620 Eighth A venue 
New York, NY 10018 
(212) 813-8800 

Attorneys for Clarksdale 
Municipal School District 
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nation on this metric. 6 But in fiscal year 2017, $1,419,348 in ad valorem tax revenue was 

diverted to charter schools from traditional public schools.7 In other words, while Mississippi's 

students are in desperate need for additional funding for public schools, a significant amount of 

ad valorem revenue is being diverted to charter schools. 

II. REVERSAL HERE WOULD NOT RENDER FUNDING MECHANISMS FOR 
OTHER NON-TRADITIONAL SCHOOL PROGRAMS UNCONSTITUTIONAL 

Section 206 of the Mississippi Constitution unambiguously states that a school district 

may only "levy an additional tax, as prescribed by general law, to maintain its schools" 

(emphasis added). In Pascagoula School District v. Tucker, this Court held that the plain 

language of Section 206 prohibits a school district's ad valorem taxes from being dive11ed to 

maintain another district. 8 As noted above, from the many options available to the Mississippi 

Legislature for funding charter schools, the CSA includes only two funding mechanisms. One 

allows for funding of charter schools by the Mississippi Department of Education. That 

provision is not the subject of this appeal. The other mandates that ad valorem tax revenue be 

diverted from the public schools in a district to charter schools. Plaintiffs argue, and the District 

agrees, that this latter mechanism is unconstitutional under Section 206 and Tucker. 

The conclusion that the CSA's ad valorem funding provision is unconstitutional is the 

only outcome faithful to the plain meaning of Section 206 and the holding in Tucker. In Tucker, 

this Court held that "Section 206 clearly states that the purpose of the tax is to maintain the 

levying school district's schools."9 Charter schools are, by statute, not part of the school district 

in which they are located, and thus are not a part of the school district that levies ad valorem 

6 Id. 
7 FY 2017 Annual Report: Analysis of Funding for Mississippi Charter Schools and the Charter School Authorizer 
Board, JOINT LEGJSLA TE COMMITTEE ON PERFORMANCE EVALUATION AND EXPENDITURE REVIEW (Dec. 18, 2017), 
at 28, available at http://www.peer.ms.gov/Reports/reports/rpt6 l 5.pdf (last visited Aug. 14, 2018). 
8 91 So. 3d 598,604 (Miss. 2012). 
9 Id. at 605. 
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taxes. 10 Because charter schools are by definition not a part of any school district levying ad 

valorem taxes, and because Section 206 instructs that ad valorem taxes may only be used to 

maintain the levying school district's own schools, Section 206 forbids the transfer of ad valorem 

revenue to charter schools. Therefore, the section of the CSA that requires the transfer of district 

ad valorem revenue to charter schools violates Section 206 and is unconstitutional. 

The District expects that Defendants 



In any event, just like the CSA, the statutes governing many of these non-traditional 

school programs include alternative sources of financing-i.e., revenue streams aside from 

district ad valorem tax revenues. Even if Defendants are correct that Plaintiffs' position 

threatens ad valorem funding for these other programs, this case would have no effect on the 

other non-ad valorem funding sources that can, by law, be directed to support each of these 

programs in a constitutional manner regardless of the outcome of this appeal. 

A. Mississippi School for Mathematics and Science and Mississippi School of 
the Arts 

A holding that the ad valorem funding provision of the CSA is unconstitutional will not 

jeopardize funding for two specialty schools that currently receive State funding: the Mississippi 

School for Mathematics and Science and the Mississippi School of the Arts. 

The Mississippi School for Mathematics and Science ("MSMS") is a "residential school 

for eleventh and twelfth grade high school students" established in 1999 to "educate the gifted 

and talented students of the state." 13 The MSMS receives funding from the state and is governed 

by the State Board of Education. 14 Similarly, the Mississippi School of the Arts ("MSA") is a 

"residential school for eleventh and twelfth grade high school students" that "provide[s] a more 

challenging educational experience for artistically talented and gifted students." 15 To that end, 

the MSA's curriculum includes "humanities, creative writing, literature, theater, music, dance 

and visual arts." 16 The MSA also receives its funding from the State. 17 

13 Miss. Code. Ann.§ 37-139-1, et seq. 
14 Miss. Code Ann.§§ 37-139-3(2); 37-139-13. 
15 Miss. Code Ann. § 37-140-3. 
16 Id. 
17 Miss. Code Ann. § 37-140-13 ("All expenditures for the school shall be paid by the State Treasurer."). 
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The reason that neither MSMS nor MSA offends Section 206 is that neither school 

receives any school district's ad valorem taxes. 18 Unlike charter schools, which draw revenue 

from district ad valorem taxes, the MSMS and MSA rely on funding from the State 19 and, in 

part, on private contributions. 20 Because neither the MSA nor the MSMS is funded by ad 

valorem taxes, funding for neither school would be affected by a finding that the ad valorem 

funding provision of the CSA is unconstitutional under Section 206. Defendants' anticipated 

argument that these schools would be shuttered without ad valorem funds is completely 

counterfactual. 

B. Agricultural Schools 

A finding in favor of Plaintiffs also would not affect funding for agricultural schools 

because the statute governing agricultural schools does not require the diversion of ad valorem 

taxes from the levying district to agricultural schools. The funding provision for agricultural 

schools comprises one short paragraph: 

The county superintendent of education of a county which does not 
alone or in conjunction with another county maintain an 
agricultural high school or an agricultural high school-junior 
college, may provide, with the approval of the county board of 
education and the board of supervisors, for the attendance of pupils 
residing in the county of which he is superintendent of education, 
at an agricultural high school or an agricultural high school-junior 
college located in a county adjoining thereto, and pay by certificate 
drawn by him on the county school funds for the instruction of 
such pupils. However, the amount so paid shall not be greater than 

18 See Miss. Code Ann.§ 37-139-13 (state treasury is the source of funding for "[a]ll expenditures" for MSMS); 
Miss. Code Ann.§ 37-140-13 (state treasury is the source of funding for "[a]ll expenditures" for MSA); see also 
Bracey Harris, Mississippi Schoo/for Math and Science Cuts Enrollment, Cites Funding, CLARION LEDGER (June 2, 
2016), available at https://www.clarionledger.com/story/news/2016/06/01 /school-math-and-science-cuts­
enrollment-citing-funding/85191634/ ("MSMS, the Mississippi School of the Arts and schools for the blind and 
deaf, ... do not have an ad valorem tax base to draw funds from .... Instead, they rely on allocations from the 
Mississippi Department of Education."). 
19 "MSMS is essentially a one-school district, but because it enrolls students from around the state, it cannot levy a 
millage tax to cover costs. The state must take care of the school's every financial need." See R. 797. 
20 

See The MSA Foundation, MISSISSIPPI SCHOOL OF THE ARTS, https://www.msabrookhaven.org/support/msa­
foundation/ (last viewed Aug. 2, 2018). 
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the pro rata share of such pupils, in the actual cost of incidentals 
and tuition, of such agricultural high school or agricultural high 
school-junior college. Counties co-operating under provisions of 
this section shall be represented on the boards of trustees by the 
county superintendent of education. 

Miss. Code. Ann. § 37-27-61 (emphasis added). 

As the statute plainly reads, agricultural schools are not funded by district ad valorem 

revenues, but instead by a completely separate funding pool: "county school funds." Id.; see also 

Miss. Code. Ann. § 3 7-27-3 (requiring county board of supervisors to levy property tax "for the 

support and maintenance" of agricultural high school located in the county). Thus, a finding that 

the ad valorem provision of the CSA is unconstitutional would not render the funding provision 

for agricultural schools similarly unconstitutional, and the outcome here will have no effect on 

the other "county school funds" available to agricultural schools. 

C. Alternative School Programs 

Plaintiffs' success here also would not render unconstitutional the funding mechanism for 

alternative school programs operated dually by two districts. Funding for dual-operated 

alternative school programs does not require the diversion of ad valorem revenue from the 

levying district to alternative school programs outside the levying district's control. Instead, the 

funding provision for dual-operated alternative school programs comprises a single, 

unambiguous sentence: 

The expense of establishing, maintaining and operating such 
alternative school program may be paid from funds contributed or 
otherwise made available to the school district for such purpose or 
from local district mainte,pance funds. 

Miss. Code. Ann.§ 37-13-92(6) (emphasis added). 

This statute provides that a district is free to choose how it funds alternative schools: 

expenses "may be paid c
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district for such purpose or from local district maintenance funds" (emphasis added). The 

funding for alternative school programs are therefore not limited to ad valorem tax revenues. 21 

Thus, even if ad valorem taxes could no longer be used to support alternative school programs 

following this appeal, there would be no effect on the other tax revenues used by these programs, 

as they are not subject to Section 206 of the Mississippi Constitution. 
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Mississippi school programs unconstitutional. Unlike the CSA, those programs do not require 

the diversion of ad valorem tax revenue to programs or schools outside of the levying district, 

and therefore are not facially unconstitutional under Section 206. And even if ad valorem 
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* -l ~ISSISSIPPI 
DEPARTMENT OF 
EDUCATION 

Ensuring a bright .future for every child 

August 13, 2018 

Scott Bailer 
Goodwin Procter LLP 
The New York Times Building 
620 Eighth Avenue 
New York, NY 10018 

Via E-Mail: sbailer@goodvvinlaw.com 

Dear Mr. Bailer: 

Office of Educational Accountability 
Bureau of Public Reporting 

Donna Hales, Director 

The Mississippi Department of Education (MDE) is in receipt of your request pursuant 
to the Mississippi Public Records Act of 1983, Section 25-61-1, et seq., of the Mississippi 
Code of 1972, as amended. A copy of your request is attached for your convenience. You 
requested a copy of the following: 

I request copies of any documents showing the total number of students 
statewide to have transferred under this statute in the last.five years. 

The MDE has not been provided certified information regarding students who have 
transferred under Miss. Code Ann.§ 37-15-31(5)(b). Therefore, we do not have any 
documents responsive to your request. The MDE does have information regarding 
general transfers. If you would like the agency to provide you with this information, 
please contact me at your convenience. 

Sincerely, 

Donna Hales, Director 
Bureau of Public Reporting 

Enclosure 

Central High School Building 
359 North West Street 
P.O. Box771 
Jac0353 Tc

9.4 0 iWest 


