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PRELIMINARY STATEMENT

The state of Alabama administers its foster care system in a manner that arbitrarily and
unnecessarily directs children with disabilities into congregate and highly restrictive, psychiatric
residential treatment facilities (IPRTFs0), also known as fiintensiveo placements, for purposes of
obtaining mental health treatment, even when their identified needs can be adequately met in the
community.

As the state agency administering the child welfare system in Alabama, federal law
requires the Alabama Department of Human Resources (iDHRO0) to place children with disabilities
in the least restrictive, most integrated environment appropriate to serve their needs. See 28
C.F.R. 8 35.130(d). In violation of federal law and applicable standards of care, rather than
competently assessing each childés needs and matching those needs to the least restrictive,
community-based placement, DHR instead too often relies on restrictive, congregate settings to
furnish mental and behavioral health care, institutionalizing children with mental health
disabilities, many of whom do not oppose and earnestly desire to live in their home communities.

Unnecessary institutionalization of children with disabilities violates Title 1l of the
Americans with Disabilities Act (IADA0), 42 U.S.C. AA 12101 et seq., and Section 504 of the
Rehabilitation Act (iSection 5040), 29 U.S.C. A 794. See 28 C.F.R. § 35.130(d); 28 C.F.R. §
41.51(d); Olmstead v. L.C., 527 U.S. 581, 600 (1999). DHR0s administration of its foster care
system perpetuates the historic isolation and segregation of children with disabilities that the ADA
was designed to eradicate. See 42 U.S.C. 8 12101(a)(2). Plaintiffs, on behalf of themselves and the
putative class, seek injunctive and declaratory relief requiring DHR to remedy these statutory
violations. Because all children with disabilities in DHR custody are subject to DHRGs unlawful

methods of administration, Plaintiffs move to certify the following class:



Children who are adjudicated dependent under Ala. Code § 12-15-
314(a)(3), and who have, or have a record of, a mental health
impairment that substantially limits one or more major life activities.

In addition, Plaintiffs request that the Court appoint the Named Plaintiffs as class representatives,
and appoint Plaintiffsé counsel to represent the certified class. Fed. R. Civ. P. 23(a)(4), (9).

FACTS

As Alabamads child welfare agency, DHR is responsible for arranging and securing
appropriate foster care placements for children in its custody for whom out-of-home placement is

necessary. DHR is required to maintain



However, DHR administers its child welfare system in a manner that results in the
unnecessary institutionalization of children with mental and behavioral health needs in PRTFs.
DHRGs policies and practices, and lack thereof, lead to unnecessary institutionalization in at least
two respects.

First, DHR initially places children into PRTFs contrary to their needs. These improper

placements occur because DHR (a) fails to maintain an adequate array



(AADHDO). Ex. 2, Mayo Decl. (C.C.) 11 17, 36. Since he entered DHR custody in October of 2016,
C.C. has spent over four years in PRTF placements, and he is currently placed ina PRTF in Florida.
See generally id.

F.F. is a sixteen-year-old child whose diagnoses include reactive attachment disorder,
ODD, and ADHD. Ex. 3, Mayo Decl. (F.F.) 11 17, 59. When she joined this case in May 2023,
she had been residing in a PRTF placement for almost two years. 1d. 11 42-44. She currently resides
in a moderate residential placement, and is at risk of returning to a PRTF placement in the future.

G.G. is a fifteen-year-old child whose diagnoses include ADHD and PTSD. Ex. 4, Mayo

Decl. (G.G.) 1117, 53.



DHROGs Systemic Failures. Unnecessary institutionalization occurs, in part, because of
three system-wide failures: (1) DHRGs failure to conduct comprehensive assessments of child
needs and strengths to determine whether PRTF placement is necessary; (2) DHROGs failure to
utilize and procure well-supported, community-based placements; and (3) DHRGs failure to ensure

that robust



Multi-Dimensional Assessment Tool (iIMAT0).2 Ex. 9, ADHR02378200 at -210; Ex. 1 at
ADHR00012889-90. The MAT examines the childés individual psychosocial conditions and
identifies strengths and needs. The scoring or result on the MAT generates a recommendation for
a particular level of care based on the childbs behavioral and mental health condition and needs,
such that the recommended placement level is calibrated to meet the childds needs in the least
restrictive, appropriate environment. Ex. 10, Expert Report of Mathis Wagner (fiWagner Reporto)
at 8, 21-22; Ex. 11, DHR Dep. Tr. (Tylicki, June 1, 2023) at 13-19.

DHRGos requirement that a MAT be conducted when a child is referred to a TFC or moderate
residential placement demonstrates DHRoGs full appreciation that child-serving systems must
complete comprehensive assessments when determining the placements of children entrusted to
their care. However, unlike for moderate residential and therapeutic foster care placements, DHR
does not require a comprehensive, standardized assessment of a child before placement in a PRTF.
DHR policy instead requires that the DHR caseworker and the case planning team assess and
recommend the intensive placement and have a doctor fill out a form referred to as a Certificate of
Need. Ex. 1 at ADHR00012890. DHR officials have testified that the MAT is not required as part
of the case planning teamds determination that a child is appropriate for an intensive placement.
See Ex. 11, DHR Dep. Tr. (Tylicki, June 1, 2023) at 28; Ex. 12, Transcript of 30(b)(6) Deposition
of DHR (Cobb-England) (iDHR Dep. Tr. (Cobb-England)o) at 51.

The DHR case worker, case planning team, and Certificate of Need are not a replacement

for comprehensive assessments. The Certificate of Need does not require the signing physician to

2 TFC placements are less restrictive than moderate residential placements because they are family-like settings in
the community, while moderate placements are institutions more like (and sometimes in the same building as)
PRTFs. Ex. 11, Transcript of 30(b)(6) Deposition of DHR (Tylicki, June 1, 2023) (iDHR Dep. Tr. (Tylicki, June 1,
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necessary. . . This process should involve . . . [a] thorough standardized assessment of the childds
needs and risks.0 Id. at 15. The lack of comprehensive assessment prior to placing youth in
intensive settings contributes to the unnecessary segregation of children in settings that are more
restrictive than the child needs. See Ex. 13, Simpatico Report at 20. iAn individualized assessment
of these children might have revealed that an intensive setting wasnét appropriate to meet their
needs and that a less restrictive placement would have been appropriate.o Ex. 15, Expert Report of
Narell Joyner (fiJoyner Reportd) at 23.% Instead, DHR placed and places children in intensive
settings without sufficiently evaluating their needs.

2. DHROs Failure to Procure and Utilize Well-Supported Community-Based
Placements.

To prevent the unnecessary institutionalization of children with mental health impairments,
state foster care agencies like DHR must make available an array of community-based placements
that can accommodate the service populationds aggregate needs. Ex. 16, Expert Report of Mary
Armstrong (ARArmstrong Reporto) at 1, 4-7. As part of its placement array for foster children, DHR
provides a type of community-based placement for children with mental impairments called
therapeutic foster care (iTFC0). TFC combines a family environment with active and structured
treatment. 1d. at 5. TFC is a non-restrictive, family-like placement type, because it allows children
to live in integrated community settings. See Ex. 9 at ADHR02378205. TFC fiexists to serve
children and youtho who, fiin the absence of such programs, [] would be at risk of placement into
restrictive residential settings, e.g. . . . residential treatment programs.o Id. at ADHR02378244.

DHR contracts with various private entities to provide TFC placements for children in

foster care. Ex. 12, DHR Dep. Tr. (Cobb-England) at 22-24. However, in Alabama, most
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TFC placement often do not receive one.

On paper, DHR arguably procures a sufficient number of TFC slots to serve the population
of foster children across the state. In practice, based on data that DHR collects from its TFC
providers every month, most of those slotséover 60%&go unused.® Ex. 10, Wagner Report at 28.
Indeed, the data shows that DHRds providers reject the large majority of the children DHR refers
to them&in fact, upwards of 90% of referrals to TFC are rejected.® Ex. 10, Wagner Report at 28.
This staggeringly high rejection rate is in clear violation of the standard contract between DHR
and its TFC providers, which sets 10% as the maximum allowable rejection rate. Id. at 27.

The issue of TFC capacity and utilization is not a new one: in 2022, DHR admitted in its
federal reporting that it does not have fisufficient TFC homes willing to accept and maintain older
teens/young adults and children with more significant behavioral/mental health issues[,]o even
though TFC placement is designed to serve such youth. Ex. 17, ADHR02325669 at -808. Nearly
identical language appeared in DHRGos federal reporting submitted in the previous two years. See
Ex. 18, ADHR02346857 at -995; Ex. 19, ADHR02377880 at -8007.

TFC slots may go unused even as the large majority of referrals are rejected, for a number
of reasons. First, DHR is not ensuring that its contracted TFC providers have recruited a sufficient
number of foster parents who are willing to accept certain demographics of children. Ex. 16,
Armstrong Report at 17. Second, DHR fails to provide services and support to the TFC provider,
the child, and the foster family to make the placement successful. Id. at 18. While a documented

referral represents a clear determination by DHR that a child should be placed in TFC, the

> DHR maintains a level of therapeutic foster care called iEnhanced Therapeutic Foster Care,0 (iTFC-E0) which
provides more intensive services than TFC. Ex. 1 at ADHR00012881. While TFC-E, did have a higher utilization
rate during the period of time analyzed than TFC, there was still demonstrated unused contracted capacity at the
TFC-E level. Ex. 10, Wagner Report at 28.

% In a sample month examined in more detail by Dr. Wagner, each child was referred to just over 5 different TFC
providers on average, but still over 80% of referred children were not accepted into any TFC placement during the
sample month or the following month. Ex. 10, Wagner Report.at 40-41.

9



experiences of children in Plaintiffso expertos case file review suggest that additional children
could have benefitted from TFC, but were never referred at all®perhaps in part because their case
planning treatment teams are aware that referrals are highly likely to be denied. Id. at 15.

Despite its demonstrated awareness, DHR has not fixed this problem; instead, it has
continued to renew its contracts with the very same providers under virtually the same terms, most
recently in 2022.” As a result, DHRGs network of community placements designed to serve the
population of youth in the putative class exists only in theory. In practice, this network goes largely

unused. Without this community-

10



effectiveness of services for both children and caregivers, requesting and obtaining assessments,
challenging the results of assessments, monitoring a childds progress, determining when a child is
ready to leave a placement, and conducting discharge planning and planning for a subsequent
placement. See Ex. 21, Transcript of 30(b)(6) Deposition of DHR (Casteel, Oct. 25, 2022) (iDHR
Dep. Tr. (Casteel)0) at 16, 24, 28, 30-31, 38-39, 41, 46, 72, 94, 137-38, 147, 150, 153, 155, 158,
183, 185, 198, 203, 212; Ex. 12, DHR Dep. Tr. (Cobb-England) at 69, 82.

Given this scope of responsibility, the effective operation of the ISP process is critical to
ensure that children in DHR custody receive the most integrated placements appropriate to their
needs. DHRGds ISP policies reflect this understanding. DHR policies require ISPs to be conducted
at regular intervals, be consistently reviewed and adjusted as needed, and to focus on a child and
familyds strengths/needs, with clear steps to promote a timely return home, placement with
relatives, or another permanency goal. Ex. 20 at ADHR00012631-33.

However, DHR fails to ensure adherence with its own ISP policies, resulting in inadequate
individualized case planning for the putative class, which contributes to unnecessary institutional
placements. Despite some progress made in this area since 2022, DHRds most recent federal
reporting identified persistent issues in case plan development, noting that ISP meetings are held
outside policy timeframes and team members are not always invited. Alabama Dep6t of Hum.
Resources, 2024 Annual Progress & Services Report (June 30, 2023), https://dhr.alabama.gov/wp-
content/uploads/2023/12/2024-Annual-Progress-and-Services-Report.pdf.

Plaintiffsd case file re s cas’

11



ISP plans that did not comply with DHRGds ISP policies. Ex. 8, MacKenzie Report at 7. The ISP
process in the cases reviewed reflects hurried, reactive decision-making, often overlooking a
childds preferences, failing to justify intensive placements, or neglecting to provide clear discharge
plans from such settings. Ex. 15, Joyner Report at 3, 16, 19-21. ISP planning documents were
short, non-descriptive, repetitious, and in general, lacked the necessary depth to ensure that
children receive the essential services and placements to meet their needs. Id. at 19-21. ISP failures
resulted in PRTF placement being the figo-too, immediate plan for the case. Id. at 19.
Additionally, 28 of the 30 files reviewed contained evidence of DHRGs failure to coordinate

with and create links to community-based services for children placed in the community, a major

12



Case 2:21-cv-00367-ECM-CWB Document 124-1 Filed 03/08/24 Page 19 of 41

Another inevitable consequence of poor ISP planning is a failure to timely discharge youth
from intensive settings when they are ready to leave. Id. at 21. The ISP team should begin planning
for a childds discharge from an intensive placement the day the child enters the placement. Id.; Ex.
21, DHR Dep. Tr. (Casteel) at 182. However, the case file review found there is a 95% confidence
level that 85.5% to 99.6% of youth in DHR custody who had a PRTF placement during the period
under review received no discharge planning. Ex. 8, MacKenzie Report at 7. Moreover, there is a
95% confidence level that 35.9% to 70.2% of youth in DHR custody who had a PRTF placement
during the period under review also experienced a documented untimely discharge. Id. Failure to
timely discharge youth occurs in part, due to a breakdown at the ISP level. This is especially true
in DHRos system, which gives critical planning and decision-making responsibility to the ISP
team.

These case review findings are bolstered by further data analysis conducted in this case.
Among all children placed in PRTFs who received a MAT recommendation for a less restrictive
setting, 72% were subsequently discharged to less restrictive settings. Ex. 10, Wagner Report at
23. Of the 72%, only 27% were discharged to that less restrictive setting within 45 days (which
was the maximum limit set by DHR policy prior to 2022), and 60% were discharged within 90
days (the new maximum limit, which went into effect after the end of the period for which data
was available). Id. at 24-25. The average length of time before a child was discharged to a less
restrictive placement after receiving a MAT recommendation indicating they should do so was
104 days. Id. at 25.

—
Each of these aforementioned systemic failures contributes to children with disabilities in

foster care being unnecessarily segregated in institutions and experiencing delays when they are

13



ready for discharge. Because all children in foster care with mental health impairments9 @ O. (th )-20 re W
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Civ. P. 23(b)(2). And in fact, fisome courts have gone so far as to say that [Rule 23(b)(2)6s]
requirements are 6almost automatically satisfied in actions primarily seeking injunctive relief,00
which is what Plaintiffs seek here. Braggs v. Dunn, 317 F.R.D. 634, 667 (M.D. Ala. 2016) (quoting
Baby Neal ex rel. Kanter v. Casey, 43 F.3d 48, 59 (3d Cir. 1994)).

Certification is warranted when the court finds that the Rule 23 prerequisites have been

met based on a firigorous analysis.0 Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 351 (2011). To

16



Section 504 by unlawfully segregating them in institutional settings. For instance, in S.R., ex rel.
S5RVHQEDXHU Y 3D “HSTIRI +XP 6HUYV , a case involving claims like those asserted here, the court
certified a class of fi[a]ll Pennsylvania children and youth under the age of 21 who, now or in the
future, are adjudicated dependent and have diagnosed mental health disabilities.0 325 F.R.D. 103,
106, 112 (M.D. Pa. 2018) (plaintiffs alleged violations of the ADA where foster children with
mental health disabilities languished in institutional settings).

More recently, in Jonathan R. v. Justice, foster children in West Virginia brought suit

alleging ara

17
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class members to initiate those lawsuits, and judicial economy. Walco Invs., Inc. v. Thenen, 168
F.R.D. 315, 324 (S.D. Fla. 1996). The ffluid nature of a plaintiff class . . . counsels in favor of

certification of all present and future class members.o

19
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ii. Commonality

Next, to satisfy the requirement of commonality, Plaintiffs must demonstrate that fithere
are questions of law or fact common to the class.0 Fed. R. Civ. P. 23(a)(2). Commonality exists
when plaintiffs put forth a icommon contentiono that fiis capable of classwide resolutiono such
that fidetermination of its truth or falsity will resolve an issue . . . in one stroke.0 Wal-Mart, 564
U.S. at 350. Said differently, commonality is met when a common question can figenerate common
answers apt to drive the resolution of the litigation.o Id. fiEven a single common questiono satisfies
the commonality requirement of Rule 23(a)(2). Id. at 359; see also Carriuolo v. Gen. Motors Co.,
823 F.3d 977, 984 (11th Cir. 2016) (iCommonality requires that there be at least one issue whose
resolution will affect all or a significant number of the putative class members.0) (quoting Williams
v. Mohawk Indus., Inc., 568 F.3d 1350, 1355 (11th Cir. 2009)).

Putative classes seeking injunctive or declaratory relief from a government agency often
satisfy commonality by raising questions about the legality of government policies or practices.
See Wyatt B., 2022 WL 3445767, at *24 (fi[W]hen class members seek to enjoin state defendants
from violating their rights through statewide policies and practices. . . commonality exists because
the statewide policies and procedures are the dglued that holds the class together.0) (internal
citations and quotation marks omitted). For example, in In re D.C., plaintiffs, who were receiving
Medicaid-funded, long-term care in nursing homes, argued that the District of Columbia violated
the ADA by failing to provide services to people with disabilities in the most integrated setting.
792 F.3d 96, 98, 100 (D.C. Cir. 2015). The plaintiffs identified systemic failures that contributed
to their institutionalization, such as insufficient discharge planning and failure to inform residents
about care alternatives in the community. On appeal, the court opined that these factors firepresent
the sort of systemic failure that might constitute a policy or practice affecting all members of the

classo and accordingly, upheld the class. Id. at 100.
20



Factual differences among the class members do not defeat commonality where the
plaintiffs have been subjected to the same illegal policies. Coleman ex rel. Bunn v. D.C., 306

F.R.D. 68, 82 (D.D.C. 2015) (iA class may satisfy the commonality requirement even if factual

21



Here too, Plaintiffs challenge Defendantds concrete practices, policies, and procedures that
result in violations of the ADA and Section 5040in this case, unnecessary placement in and
untimely discharge from intensive residential facilities, or the risk of such unnecessary placements
and untimely discharges. Like in Braggs, the challenged policies and practices are applicable to
all children in DHRG0s custody who have a mental health impairment and are therefore at risk for
placement in intensive residential facilities. The alleged injuries to the proposed class members all
result from the same systemic policies, practices, and procedures. And these injuries give rise to
identical claims under the ADA and Section 504, the resolution of which depends on the answers
to common questions of law and fact. The common questions of law and fact among the Plaintiffs
and the class include:

I Does DHR discriminate agT @ 012 792(am7q 0 0S44 (e ET Q@ 0 0460-2g )-14 )-139 (50)415 (

22



Does DHR administer a system that fails to conduct appropriate case planning for
children in foster care with disabilities, resulting in inappropriate placements in
intensive settings and/or untimely discharges from intensive settings?

These common questions of law and fact are capable of classwide resolution because they relate
directly to Defendantds concrete practices, policies, and procedures, which apply to all members
of the class. Because Plaintiffs allege that these concrete policies, practices, and procedures that
drive unnecessary institutional placements or the risk of such placements for all children with

mental impairments in DHR custody, answers to these common questions will drive the resolution

23
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their mental health treatment.o Ex. 13, Simpatico Report at 18-19. This failure leads to unnecessary
institutional placement or risk thereof. See id. at 20.

DHRGos assessment policies and practices demonstrate DHRGs systemic failure to ensure
that children in its custody are placed in the least restrictive, appropriate setting for their mental
and behavioral health needs, in violation of their rights under the ADA and Section 504, which is
common to all children in the putative class. Therefore, whether DHR fails to require a
comprehensive assessment to ensure that children are only placed in intensive settings when
necessary presents a common question or issue of fact, the resolution of which will determine
DHRGs liability in relation to the entire class in a single stroke.

b. DHRds Failure to Procure and Utilize a Sufficient Array of
Appropriately-Supported Community-Based Placements

DHRGs failure to procure and maintain an adequate array of community-based placements
for children with disabilities in its custody is a second concrete practice that drives class-wide
violations of the ADA and Section 504. To prevent the unnecessary institutionalization of children
with mental health impairments, state foster care agencies like DHR must make available an array
of community-based placements that can accommaodate these children. Ex. 16, Armstrong Report
at 1, 4-7. As stated above, however, as a matter of practice, DHR does not ensure that there are
enough TFC placements available for children with mental or behavioral health disabilities. See
supra p. 8-10.

A lack of appropriately matched TFC placements can drive institutionalization in several
ways: 1) children are placed immediately in intensive residential placements after a rejected
referral to a TFC placement or a failure to appropriately refer a child; 2) children who are already
in intensive residential placements remain there past their discharge date because no TFC

placements are available for the child to move to a less restrictive placement; and 3) children who

24



are recommended for TFC placements are instead placed in a less-supported placement such as a
basic foster home, which lacks the mental health services that TFC provides, because no TFC
placements are available. In these cases, without supported placements, a childds condition can
deteriorate to the point that intensive residential placement is deemed necessary. EX. 16,
Armstrong Report at 18-19. In each of these situations, placements are not based on individual
determinations of the childds needs, but rather result from a systemic unavailability of TFC
placements. This practice also creates a risk of unnecessary institutionalization for children who
are not already in PRTFs, because they similarly lack access to a TFC placement in the community
if they need one.

The court in Jonathan R. recently certified an ADA class of foster children presenting a

common question regarding fisystemic deficiencies in the availability of community-based

25



necessary presents a common question or issue of fact, the resolution of which will determine
DHRGs liability in relation to the entire class in a single stroke.

c. DHRods Administration of a System that Fails to Conduct Appropriate
Case Planning

Deficient case planning for children in foster care with mental and behavioral health
impairments is a third systemic practice that drives class-wide violations of the ADA and Section

504. In Jonathan R.
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measurable plan for their discharge to a less restrictive setting when appropriate. Ex. 15, Joyner
Report at 21.

DHRGos ISP policies and practices demonstrate a systemic failure by DHR to ensure that
children in its custody are placed in the least restrictive, appropriate setting for their mental and

behavioral health needs, in violation of their rights under the ADA and Section 504, which is
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individuals with disabilitieso). Defendant fails to ensure that Plaintiffs have access to such
placements by failing to substantively assess their needs, failing to conduct appropriate service

planning, and failing to maintain a sufficient array of well
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experienced or are at imminent risk of experiencing discrimination . . . on the basis of their
disabilitieso due to the fisame unlawful conducto of idefendant's systemic failure to comply with
the statutory mandates of the ADA and Section 5040); Steward v. Janek, 315 F.R.D. 472, 489-90
(W.D. Tex. 2016) (finding typicality where plaintiffs and the class were experiencing or at risk of

institutionalization); see also Yates v. Collier, 868 F.3d 354, 363 (5th Cir. 2017) (certifying a class
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classes of children in foster care, including cases under the ADA and
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Defendant, through its policies and practices, has acted and refused to act on grounds
generally applicable to each putative class member. The injunctive relief that Plaintiffs seek aims
to remedy the systemic failures of DHROs policies and practices that have led to the unnecessary
placement and overstaying of children in intensive placements and exposed many more to the risk

of such unnecessary placements and untimely discharges. This relief includes:

1l
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