JOSEPH ALLEN, STEVEN AYRES, DOCKET NO. 655079
- ASHLEY HURLBURT , RORY KEVIN

GATES, JAMES HOWARD, DEMARCUS __ HONORABLE TODD HERNANDEZ
MORROW, RODNEY WALLER, KEITH

ARCEMENT, FREDERICK BELL, 19th JUDICIAL DISTRICT COURT
GENARO CRUZ GOMEZ, SAM

YBARRA, MICHAEL CARTER, AND EAST BATON ROUGE PARISH

{_%AMES PARK. ON BEHALF OF

SIMILARLY SITUATED,
Plaintiffs,
VS.

JOHN BEL EDWARDS IN HIS OFFICIAL
CAPACITY AS GOVERNOR OF THE
STATE OF LOUISIANA, ZITA JACKSON
ANDRUS, CHRIS L. BOWMAN,
FLOZELL DANIELS, JR., THOMAS D.
DAVENPORT, JR., PATRICK J.
FANNING, W. ROSS FOOTE,
KATHERINE E. GILMER, MICHAEL C.

m\T.ADT ANITZ TYAAY WY 4 T YA

OFFICIAL CAPACITIES AS MEMBERS
OF THE LOUISIANA PUBLIC
DEFENDER BOARD; AND JAMES T.
DIXON, JR., IN HIS OFFICIAL
CAPACITY AS THE LOUISTANA STATE

PUBLIC DEFENDER,

Defendants.
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Defender and decades of findings, studies, and investigations by the Louisiana Supreme

Court, the United States Department of Justice, social scientists, law professors, and
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by Plaintiffs, and the prejudice which flows from it, is typical of non-capital criminal
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3. The evidence leaves no doubt that Louisiana does not have a public
defense system that is effective statewide; that the traditional markers of effective

representation, such as meaningful adversarial testing of the prosecution’s case, timely
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JURISDICTION AND VENUE

6. This Court has jurisdiction pursuant to Article 5, Sections 1 and 16 of the
Louisiana Constitution; the inherent judicial power emanating from the constitutional

separation of powers in Article 1, Sections 1-2 of the Louisiana Constitution; and the

inherent power of the courts to regulate the standards governing the conduct of attorneys.

discharge of their official duties. The state capitol is located within this judicial district.
Venue is, therefore, proper in under LA-R.S. § 13:5104(A).

PLAINTIFFS

8. Plaintiffs Steven Ayres, Ashley Hurlburt, Demarcus Morrow, Keith

Arcement, Frederick Bell, Michael Carter, and James Park are each of the age of
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FACTUAL ALLEGATIONS
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and Section 13 of the Louisiana Constitution of 1974 guarantee the right to meaningful
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imprisonment. Without access to the effective assistance of counsel, the poor stand alone

against the full unchecked power of the State. They are denied not only their right to a
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_ 15, What public defenders actuallv receive in funding bears no relationshin to
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Comparison of District Attorney and Public Defender Annual Revenue
Judicial District 2
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conviction, and incarceration of African Americans in Louisiana is a bitter reminder of
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II. THE LOUISIANA PUBLIC DEFENSE SYSTEM FAILS TO PROVIDE
EFFECTIVE REPRESENTATION TO THE POOR STATEWIDE.

22.  The Louisiana Supreme Court has long held that effective representation
of a criminal defendant requires a lawyer to communicate with the client about the |
objectives, strategies, and options available to the client, to conduct an investigation,
pursue formal and informal discovery, research legal issues, file appropriate pretrial

motions, and advocate and provide a voice for the client in court. The attorney also must
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these obligations, public defenders need resources.
23.  As part of its statutory mandate to provide effective legal services, LPDB
has promulgated performance standards for public defenders and attorneys employed or

working under contract for LPDB, including standards for trial attorneys providing legal
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includes, without limitation, losing the significant advantages at trial and in plea
negotiations which arise from subjecting the prosecution’s case to meaningful adversarial
testing and the ability to make considered decisions about plea offers. The lack of
effective assistance received by Plaintiffs and the nature of the injuries and prejudice
each of them has suffered is typical of, and common to, the members of the Class.

A. Plaintiff Ashley Hurlburt (Winn Parish, 8th Judicial District)

26.  Ms. Hurlburt has been held in Winnfield City Jail since her arrest on June
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ago, the court has appointed two different attorneys to represent her. The first attorney —
a contract public defender in one court and part-time prosecutor in another court — filed a

hoilernlate wotion_to rednce hond. but neyer nursued_the motion or snoke with Ms

L

Hurlburt about the motion. The court then removed the attorney from the case for an
unknown conflict of interest. The second attorney appointed to represent Ms. Hurlburt
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Hurlburt more than three months ago. Ms. Hurlburt has hag no communications with the
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charges against him, possible defenses, case strategy, or the strength of the case against
him. None have advocated on behalf of Mr. Arcement or protected his interests beyond
making their appearances in court. No motions have been filed or other efforts

undertaken to investigate the charges or secure witnesses and evidence.

30.  On January 11, 2017, Mr. Arcement was brought to court for a pretrial

his co-defendants and informed Mr. Arcement that she had secured misdemeanor plea
deals for her other clients. The attorney failed to disclose that her representation of the
co-defendants created a conflict of interest and did not seek a waiver of the conflict or ask
for another attorney to be appointed. Mr. Arcement is scheduled to go to trial on February
10, 2017 and has no assurance that the prosecutor’s case will be tested meaningfully.
E. Plaintiff Frederick Bell (Lafourche Parish, 17" Judicial District)

31.  Plaintiff Frederick Bell was arrested on October 5, 2016. He is charged

with possession with intent to distribute cocaine, possession of marijuana, possession of

drug paraphernalia and various traffic offenses. He faces a minimum of two and a




speak to her about the case. The public defender refused to provide copies of the
disclosures from the State or speak with Mr. Bell any further about the plea offer. She

instead ended the conversation. Mr. Bell turned down the plea offer.
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a letter which he asked the jail to send to the public defender’s office asking for his
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convictions can face mandatory life imprisonment on charges as minor as possession of a
syringe containing heroin residue or, until recently, possession of a single joint.
Defendants who cannot afford to make bond can sit in jail for 60 days while the district
attorney decides whether to arraign them. An unconstitutionally high caseload means
that I often see my new clients only once in those two months. It means that I miss filing

important motions, that I am unable to properly prepare for every trial, that I have serious
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to felony convictions on the day I meet them. If I don’t follow up to make sure clients are
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with little to no understanding of the strength of the case against them, their possible
defenses, or the collateral consequences of a conviction, including how the decision will
impact their ability to access government services, travel, or remain in the country if they
are not a United States citizen. The court reads the name, charge, and sentence of each
defendant and questions them as a group to determine whether their pleas are knowing

and voluntary. The defendants respond to the questions in unison. In most of these
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professionals. It is now widely recognized that a significant number of the people
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communicate with and advocate effectively on behalf of their clients, public defenders
may require assistance from trained professionals. (App. 70). For example, client and
family interviews conducted by an experienced social worker can, among other things,

identify mental health issues and substance-abuse problems. Information gleaned from

spjch_interviews ic gften.nof nnly esgentialfor 2 defenderto be ahle fn megginafolls

communicate with a client, but also can raise new defenses and trial strategies and help
shape arguments during plea bargains, bond hearings, and sentencing hearings. Social
workers and other professionals play a pivotal role in effective advocacy and, while
widely available in many other states, they are largely unheard of in Louisiana.

IIl. THE POOR IN LOUISIANA WILL CONTINUE TO BE DENIED THE
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THE PUBLIC DEFENDER SYSTEM ARE REMOVED.

47. Structural limitations in the public defender system, including the acute -
lack of resources, endemic conflicts of interest, lack of independence, unreasonably high
workloads and lack of supervision create an impenetrable barrier to effective
representation. Although Louisiana’s public defense system has never been capable of
providing counsel state wide to indigent defendants in the way contemplated in Gideon,
in the past year, the system’s failures have come into sharper focus as thousands of
appointments have been delayed in judicial district courts throughout Louisiana.

48.  In some districts, judges responded by appointing civil attorneys with no
prior criminal law experience to represent those on waiting lists. This is akin to

appointing an anesthesiologist to perform surgery: both are doctors, but they do not share




offenses or for appearances at bail hearings, arraignments, and revocations of probation.

A. Excessive Caseloads and Critical Understaffing

50. Caseload data gublished by LPDB understates the problem. Lack of
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already inflated caseloads. Using caseload information from the 2016 LPDB Annual
Report (App. 3), the following two graphics illustrate the extent to which defender
caseloads in the 7% and 17% Judicial Districts exceed LPDB standards. Exhibit 1 to the

Appendix compiles graphics for each of the forty two judicial districts.

7th JUDICITAL DISTRICT
District 7 PDO Average Caseload per Atty FTE

2016 LPDB Report at p.166

The LPDB standard maximum for caseload is significantly in excess of national norms and
caseload maximums in other states.
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In the 7th Judicial District, public defense attorneys maintain caseloads almost four and a half times the recommended
caseload limit for each attorney.
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District 7 PDO Average Caseloads Compared to
State Average & State Standard Maximums

2016 LPDB Report at p.166
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District 17 PDO Average Caseloads Compared to
State Average & State Standard Maximums

2016 LPDB Report at p.344
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training program. Act 571 did not increase funding for indigent defense or modify the
system’s reliance on fines and fees to fund most indigent defense services.

57. In a note to other board members, Defendant Pat Fanning explained the
selection process for reconstituting LPDB under Act 571 and the concerns of some
district defenders as follows: “The five reps, including myself, who came from the five
Circuits were named basically by the district defenders. Obviously, there was discussion

with the District Defend_ers before the nominations were made and the new board
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The result has been to set the public defense system back a decade and puts years of
financial investment at risk by rendering state-wide standards and training illusory.
C. Lack of Independence and Conflicts of Interest

60.  Although the Louisiana Legislature intended the Louisiana Public
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where conflicts of interest are commonplace and an accepted part of the practice of law

P o IS P 1 1.~

i - PO T NN

o s = e




under Rule 1.7 because every time an overworked public defender allocates time to one

client he is acting to the prejudice of other clients whose cases also need attention.

Pete (] i 1 ~ ™M .~ 4 4 ~ 1.1° a0~ o L ot

:‘( E - ﬁ=

;

|
l
¢

B
-

districts in Louisiana raises serious conflict issues as well. Flat-fee contracts entice
contract defenders to assume large caseloads, but offer no financial incentive to invest
time or resources in the cases. Compounding the conflict is the fact that these contracts
permit the attorneys to simultaneously maintain a private practice. Washington State
banned flat-fee contracts in 2009 because they create an “inherent conflict of interest”

between a client’s right to adeauate counsel and the attorney’s personal financial interest,

(App. 32). When salaried lawyers are free to represent private clients, they have a
financial incentive to devote more time to those clients than to their indigent clients. In

practice, the public defense contracts are largely unsupervised, and the arrangement




66. The only way to remedy the systemic barriers that affect indigent
defendants in Louisiana is through structural reform. Such reform must include
substantial — and adequate — increases in the funding available for indigent defense and
monitored assurance of appropriate performance by appointed counsel. While the courts
lack authority to direct the Louisiana Legislature to allocate funds to indigent defense,
they can remedy the denial of the fundamental right to counsel by ordering Defendants to
comply with their constitutional and statutory mandate and appointing a monitor to
ensure enforcement of constitutional and ethical standards applicable to public defenders.

67. Appointing a monitor empowered to supervise the indigent defense
system, is necessary to redress the harms that Plaintiffs and other members of the Class
are suffering and would otherwise continue to suffer as a result of the ongoing systemic
inadequacy of the State’s system. Those affected by the failure of this system are, almost
by definition, among the most politically vulnerable and least powerful persons in the
state. In contrast, the opposition to reform is organized, powerful, and vocal. While
many district defenders, prosecutors, and judges support reform, other stakeholders

actively work against it. District defenders who oppose reform jealously rail against

money allocated to_state-wide programs for capital cases and innocence claims. They
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was undertaken in their official capacities and under color of state law, Plaintiffs and the

Class have been, and will continue to be, denied due process and their right to counsel in



public defender services to be provided in a manner that is uniformly fair and consistent
throughout the State.

84.  Plaintiffs are further entitled to and request an order declaring pursuant to
La. Code of Civil Procedure art. 1871 that (1) the traditional markers of effective

representation, such as meaningful adversarial testing of the charges, the pressing of
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investigation, are either absent from the delivery of public defender services in Louisiana
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public défender services to be provided in a manner that is uniformly fair and consistent
throughout the State.

90.  Plaintiffs are further entitled to and request an order declaring pursuant to
La. Code of Civil Procedure art. 1871 that (1) the traditional markers of effective

representation, such as meaningful adversarial testing of the charges, the pressing of

ecessarv motions. timelv and confidential conanltation with cliente and annronriate cage

to remove the structural barriers to effective representation including, without limitation,
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CERTIFICATE OF SERVICE

I certify that the foregoing First Amended Verified Petition for Class Certification
and Declaratory and Injunctive Relief, dated September 18, 2017, was sent this day via
First Class Mail, properly addressed and postage paid, to the parties listed below:

Rémy Voisin Starns
R Ry Lol

2001 Jefferson Highway
Jefferson, LA 70121
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MARK A. CUNNINGHAM
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