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Proposed amici are professors with expertise in immigration law. They 

hereby move for leave to file a brief as amici curiae in support of Plaintiffs’ 

Emergency Motion for a Preliminary Injunction. Plaintiffs and Defendants have 

consented to this motion (Defendants have provided blanket consent to amici 

briefs). A copy of the proposed order granting this motion, along with a copy of 

the proposed brief, are submitted herewith. 

Proposed amici teach both doctrinal and experiential courses in 

immigration law, have written numerous scholarly articles on immigration law, 

and understand the practical aspects of immigration law through client 

representation, particularly asylum law and asylum processing at the border. 

They have expertise in the Immigration and Nationality Act (“INA”) and the 

detention scheme it sets forth. They submit this brief to demonstrate that 

noncitizens placed in the Migrant Protection Protocols (“MPP”) are considered 

detained under the INA, regulations, and Department of Homeland Security 

(“DHS”) guidance on MPP, as well as by the Executive Office for Immigration 

Review (“EOIR); at a minimum, they should be considered in constructive 

custody under relevant caselaw.  

Showing that noncitizens in MPP are detained both while in Mexico and 

while in the United States is relevant to this case because DHS has special 

obligations to protect access to counsel for detained noncitizens. See Orantes-
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Fatma.Marouf@law.tamu.edu 
TEXAS A&M SCHOOL OF LAW 
IMMIGRANT RIGHTS CLINIC 
307 W. 7th St. Suite LL50 
Fort Worth, TX 76102 
Telephone: 817-212-4123 
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DENISE GILMAN 
DGilman@law.utexas.edu 
ELISSA STEGLICH 
ESteglich@law.utexas.edu 
UNIV. OF TEXAS SCHOOL OF LAW 
IMMIGRATION CLINIC 
727 E. Dean Keeton St. 
Austin, TX 78704 
Telephone: 512-232-1292 
Facsimile: 512-232-0800 
Attorneys for Amici Curiae Immigration Law Professors 
 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

EASTERN DIVISON 
 

IMMIGRANT DEFENDERS LAW 
CENTER, et al., 
 

Plaintiffs, 

vs. 

CHAD WOLF, et al., 

Defendants. 

Case No.: 2:20-CV-09893-JGB-SHK 
 
[PROPOSED] ORDER GRANTING 
IMMIGRATION LAW 
PROFESSORS’ UNOPPOSED 
MOTION FOR LEAVE TO FILE 
AMICI CURIAE BRIEF  
 
Judge: Honorable Jesus G. Bernal 
Date: December 14, 2020 
Time: 9:00 a.m. 
Crtrm:1 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

BRIEF OF AMICI CURIAE IMMIGRATION LAW PROFESSORS - 2 

 Immigration Law Professors’ Unopposed Motion for Leave to File Amici 

Curiae Brief in support of Plaintiffs’ Motion for Preliminary Injunction is hereby 

GRANTED. 

 IT IS SO ORDERED. 

 

Dated: _____________ 2020 ____________________________ 
      The Honorable Jesus G. Bernal 
      United States District Judge 
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detention throughout removal proceedings, whether or not the noncitizen is 

returned to Mexico during those proceedings. See 8 U.S.C. § 1225(b)(2).  

Specifically, DHS relies on § 1225(b)(2)(C) as providing legal authority 

for MPP, which cross-references and expands on the general provision in 

§ 1225(b)(2)(A) by allowing for the return of certain noncitizens arriving by land 

to a contiguous territory for the pendency of the removal proceedings in 

immigration court. Under 8 U.S.C. § 1225(b)(2)(A), requires detention “for a 
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proceedings. There is no exception to detention based on being located in 

Mexico, and inventing exceptions not set forth by Congress would undermine the 

statutory scheme. See Hillman v. Maretta, 133 S. Ct. 1943, 1953 (2013) (“Where 

Congress explicitly enumerates certain exceptions to a general prohibition, 

additional exceptions are not to be implied, in the absence of evidence of a 

co
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§ 235.3(d). Critically, the regulation continues, “such alien shall be considered 

detained for a proceeding within the meaning of section 235(b) of the Act.” 8 

C.F.R. § 235.3(d) (emphasis added). The plain text of this regulation states 

“considered detained,” instead of simply “detained,” which indicates that the 

noncitizen does not need to be in an ICE detention center to be classified as 

detained under the statute. The ordinary meaning of “considered” 
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Protection Protocols Guidance,” Feb. 12, 2019, at 2, available at 
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designated port of entry for her immigration court hearing.” K.M.H.C., 437 

F.Supp.3d at 791. The court erred by failing to consider the individual’s 

detention classification under the INA, as discussed in Part I above. The court 

erroneously relied on Ninth Circuit precedent holding that individuals who have 

already been removed to their home countries are no longer subject to any 

control by U.S. authorities for purposes of a habeas petition. Miranda v. Reno, 

238 F.3d 1156, 1159 (9th Cir. 2001). The INA’s detention classification scheme 

clearly differentiates between someone who is already removed (and therefore is 

excluded from the detention scheme) and someone who is being detained during 

removal proceedings pursuant to 1225(b)(2)(A), which is the case for people in 

MPP. Additionally, asylum seekers subject to MPP are far from living freely in 

their home countries or any other country. They are trapped in Mexico near the 

U.S. border awaiting further proceedings in their removal cases and must comply 

with numerous restrictions on their liberty, as described above.  

CONCLUSION 

Based on the foregoing, amici urge the Court to consider individuals in 

MPP in custody throughout their removal proceedings, both in Mexico and in the 

United States. One critical implication of being in custody is that DHS has 

special obligations to protect access to counsel for noncitizens in MPP regardless 

of location. See Orantes-Hernandez v. Thornburgh, 919 F.2d 549, 566 (9th Cir. 
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List of Amici Immigration Law Professors 
(filed in an individual capacity with university affiliation for identification only) 

 
Sabi Ardalan 
Clinical Professor of Law 
Director, Harvard Immigration and Refugee Clinical Program 
Harvard Law School 
 
David Baluarte 
Associate Dean for Academic Affairs  
Associate Clinical Professor of Law  
Washington and Lee University School of Law 
 
Kaci Bishop 
Clinical Professor of Law 
University of North Carolina School of Law 
 
Kristina M Campbell 
Professor of Law 
UDC David A Clarke School of Law 
 
Jennifer M. Chacón 
Professor of Law 
UCLA School of Law 
 
Marisa Cianciarulo 
Associate Dean for Academic Affairs 
Doy & Dee Henley Chair in Law 
Chapman University Dale E. Fowler School of Law 
 
Julie Dahlstrom 
Clinical Associate Professor 
Boston University School of Law 
 
Ingrid Eagly 
Professor of Law 
UCLA School of Law 
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Richard Frankel 
Professor of Law 
Drexel University Thomas R. Kline School of Law 
 
Lindsay M. Harris  
Associate Professor 
University of the District of Columbia David A Clarke School of Law  
 
Geoffrey Heeren 
Associate Professor 
University of Idaho College of Law 
 
Barbara Hines 
University of Texas School of Law 
 
Geoffrey Hoffman  
Clinical Professor 
Director, Immigration Clinic 
University of Houston Law Center  
 
Jennifer Lee Koh 
Visiting Lecturer 
University of Washington School of Law 
 
Christopher N. Lasch 
Professor of Law 
University of Denver Sturm College of Law 
 
Randi Mandelbaum 
Clinical Professor of Law 
Director, Child Advocacy Clinic 
Rutgers Law School 
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Sarah Rogerson 
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Deborah M. Weissman 
Reef C. Ivey II Distinguished Professor of Law 
University of North Carolina School of Law 
 
Stephen Yale-Loehr 
Professor of Immigration Law Practice 
Cornell Law School 
 
Mary Yanik 
Professor of Practice & Director of Immigrant Rights Clinic 
Tulane Law School 
 
Cindy Zapata 
Clinical Instructor 
Harvard Law School 
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