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4, Paul is the “surviving spouse” and therefore should receive proceeds from a wrongful
death action that now is pending in this Court.

5. Certain provisions of Alabama law and the Alabama Constitution prevent this result,

however.
6. Proceeds from a wrongful death action in Alabama must be distributed pursuant to the
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the surviving spouse.
7. But Ala. Code § 30-1-19 (“Marriage Protection Act”) and Ala. Const. Amend. No. 774
(“Sanctity of Marriage Amendment”) prevent that from happéning in this case. Under the

Marriage Protection Act and the Sanctity of Marriage Amendment (collectively referred to as the
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what the Sanctity Laws do: they single out same-sex marriages and deny to those marriages the

same rights and dignity that Alabama affords other marriages.
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certificates of death, and retains the power to amend death certificates that contain errors. See
Ala. Code §§ 22-9A-3; 22-9A-2; 22-9A-14(a); Alabama Admin. Code r. 420-7-1-17. Ms.
Donald therefore has an enforcement connection to the Sanctity Laws because she has the power
to correct David Fancher’s death certificate, which incorrectly indicates that David was “Nevér
Married” at the time of his death, and that he had no surviving spouse. Ms. Donald is sued in her
official capacity.

| 19.  Steven L. Reed is the probate judge for the Counfy of Montgomery. In Case No. 12-
00288, the Probate Court of Montgbrhery Couﬁﬁty admitted David’s will into the County record
and issued Certified Letters Testamentary to Richard Loht, IT appointing him the Personai
Representative of David’s estate. Judge Ree’d’ha,s jurisdiction over certain matters related to

David Faricher’s estate, including the power to determiine whether Paul is a surviving spouse for
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28.  The complaint in the wrongful death case pending in this Court states that defendants in
that case, truck drivers and a shipping company, were

traveling North on Interstate 65 . . . in rural Autauga County, Alabama. Defendants’
riabia'a raTiventhuand reatonli pallidad rith nnathar vehinla, o] e fo=- oot —

}
]
4
e j

1 —

. A e T T

:

L B o« .

- - »

traveling North on Interstate 65. . . . Due to the negligence and wanton operation of the

Defendants’ vehlcle and the mghttlme 11ght1ng cond1t10ns and lack of adequate
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that no provision of the U.S. Constitution would require a different result. See Ala. Op. Att’y
Gen. 2000-129 (Ala. A.G. 2000).

56.  Notwithstanding the Attorney General’s opinion that the Marriage Protection Act
adequately protected Alabama from out-of-state same-sex unions, the legislature took additional

action just years later to further safeguard Alabama from the specter of same-sex unions.
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and found it to be unconstitutional. United States v. Windsor, 133 S. Ct. 2675 (2013), addressed -
Section 2 of the federal “Defense of Marriage Act” (DOMA). DOMA precluded the federal

government from recognizing the validity of same-sex marriages validly eritered in jurisdictions

YL
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67.  There exists an actual controversy between Plaintiff Paul Hard, on one hand, and the
Defendants on the other, regarding the cohstitutionality of those provisions of the Sanctity Laws

that purport to prevent recognition of Paul as David’s “surviving spouse” and to prevent
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prosecuting.
68.  On information and belief, the Defendants apart from Lohr contend that these provisions
are consistent with the U.S. Constitution.

’ \
69.  On information and belief, Defendant Lohr takes no position on the constitutionality of
the marriage restrictions, but understands that they preclude him from recognizing Paul as a‘
“surviving spouse” or from distributing to Paul any proceeds from the wrongful death action
Lohr now is prosecuting.
70.  This dispute is concrete, live, and immediate.
71. Thls Co’uft has set trial in the wrongful death ag:‘tion for the summer of 201V4.; On
information and belief, the parties to that action have engaged in settlement discussions, and

settlement may be imminent.
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as “surviving spouse,” and without regard to the Marriage Protection Act or the
Sanctity of Marriage Amendment;

(d) Issue an injunction pursuant to 28 U.S.C. § 2202 that Catherine M. Donald correct
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(e) Award costs and fees as permitted by law; and

® Provide such further relief as the Court deems proper.

December 16, 2013

Respectfully submitted, -
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David C. Dinielli* (Callforma Bar No 177904)
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Telephone: (334) 956-8200
Facsimile: (334) 856-8481
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sam.wolfe@splcenter.org

- : *Application for admission pro hac vice forthcoming

(Attorneys for Plaintiff)



