BEFORE THE UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

W.P. on behalf of J.P., E.B. on behalf
of C.B., Q.B. on behalf of D.S., and
and J.W. on behalf of G.A., and all
similarly situated students,

V.

JEFFERSON PARISH PUBLIC SCHOOL
SYSTEM and the JEFFERSON PARISH
SCHOOL

)
)
)
)
)
Complainants, )
)
)
)
)
)

Disabilities Act against the Jefferson Parish Public School System (“JPPSS” or “the district”).

The complaint is brought on behalf of African American students and students with disabilities

COMPLAINT UNDER TITLE VI OF
THE CIVIL RIGHTS ACT OF 1964,
8 504 OF THE REHABILITATION
ACT OF 1973, AND TITLE Il OF
THE AMERICANS WITH
DISABILITIES ACT

of 19'K3; and (3) Title Il of the Americans with

who are disproportionately placed in alternative school settings where they languish for
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discriminated against them on the basis of

race and on the basis of disability by administering district-wide alternative school referral



Specifically, African American students represent approximately 46% of JPPSS’ student
population; yet comprise nearly 78% of all referrals to alternative schools.! Students with
disabilities represent approximately 11% of JPPSS’ student population;? yet comprise
approximately 52% of all referrals to alternative schools.®> The average length of stay for African
American students and students with disabilities in JPPSS’ alternative schools is similarly
disproportionate when compared to their white or nondisabled peers. The average length of stay
in JPPSS’ alternative schools for African American high school students is 115.3 days as
compared to an average length of stay of 74.4 days for white high school students.* The average
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named students alleging racial disparities in school-based arrests in Jefferson Parish public
schools.’

Similarly, JPPSS has struggled to appropriately educate and serve students with



The Complainants therefore ask the Office for Civil Rights to: (1) Accept jurisdiction
and fully investigate these claims; (2) Perform a district-wide compliance review of JPPSS’
disciplinary and alternative school policies, procedures, and practices to determine if they
discriminate against African American students and students with disabilities; (3) Compel JPPSS
to overhaul its current policies and practices that lead to the disproportionate referral and
retention of African American students and students with disabilities at the district’s alternative
schools; (4) Monitor and track all incidents of alternative school referrals and returns to regular
school in JPPSS; and 5) Mandate that JPPSS implement strategies to reduce the number of
referrals, the length of transition time, and the length of stay for African American students and
students with disabilities at JPPSS’ alternative schools.

IL. Jurisdiction

This complaint is authorized by (1) Title VI of the Civil Rights Act of 1964; (2) Section
504 of the Rehabilitation Act of 1973; and (3) Title 11 of the Americans with Disabilities Act.
Under Title V1 of the Civil Rights Act of 1964, the U.S. Department of Education, Office for
Civil Rights, has jurisdiction over a claim involving a facially neutral rule or policy promulgated
by an elementary, secondary or postsecondary school or other entity that is a recipient of federal
funds, when such rule or policy produces an adverse disparate impact on the basis of race.™

The Office for Civil Rights also has jurisdiction over a claim involving discrimination
against individuals with disabilities under Section 504 of the Rehabilitation Act of 1973
(“Section 504”) and Title Il of the Americans with Disabilities Act (“ADA”). Section 504
protects a qualified individual with a disability from discrimination in the provision of any
benefit or service provided under any program or activity receiving federal funds, including “a

local educational agency (as defined in 20 U.S.C. 8801), system of vocational education, or other

1 See 34 C.F.R. § 100.3(b)(2) (2010).






D.S. is a thirteen-year-old, African American student and a student with a disability
identified under the IDEA. He is currently enrolled in the 7th grade at John Martyn Alternative
School, an alternative school operated by JPPSS.

G.A. is fourteen-year-old student with a disability identified under the IDEA. He is
currently enrolled in the 6™ grade and is receiving homebound services pursuant to a change of
placement issued by JPPSS. In the past 180 days, G.A. was a student at Waggaman Alternative
School, an alternative school operated by JPPSS.

IV. Respondents

Respondent Jefferson Parish Public School System (“JPPSS”) is the local educational
agency (“LEA”) responsible for the administration and operation of Jefferson Parish public
schools under the governance of the Jefferson Parish Public School Board (“JPSB”). JPPSS is a
recipient of federal financial assistance totaling approximately $93 million.* JPPSS operates 88
schools in the district, including five alternative schools: Deckbar Alternative School, Jefferson

Community School, John Martyn Alternative School, W



V. Facts Relating to the Complainants

J.P.

J.P. is a thirteen-year-old, African American student and student with a disability. He is
currently enrolled in the 6" grade at Ellender Middle School in the Jefferson Parish Public

School System. J.P. was first identified as a stud



student and for pushing a teacher who attempted to stop the fight. After being referred to
Westbank Community School, J.P. sat out of school for over two weeks as a result of JPPSS’
practice of delaying students’ entry into alternative schools. J.P. attended Westbank Community
School for approximately 8 months, from January 2011 through the end of November 2011,
because he was unable to exit the alternative school program as a result of minor school
misconduct, such as disrespectful behavior, use of profanity, disrupting class, and horseplay.
While at the alternative school, he was subject to eight out-of-school suspensions for minor
school misbehaviors, accruing 25 days of missed instructional time. He was finally permitted to
exit the alternative school program at Westbank Community School upon the determination of
his eligibility for special education services under the IDEA.* J.P. has experienced multiple
negative consequences as a result of his prolonged stays in JPPSS’ alternative schools, including
performing significantly below grade level and receiving unsatisfactory grades in all of his
academic courses at Ellender Middle School.

C.B.

C.B. is a sixteen-year-old, African American student and student with a disability. He
was enrolled in the 9" grade at John Martyn Alternative School in JPPSS until April 10, 2012,
when he withdrew from school. C.B. is identified as a student with emotional disabilities based
on the clinical diagnoses of depression, anxiety, ADHD, impulsive behavior, and oppositional
defiant disorder.

According to his Individualized Education Program (“IEP”), C.B. was referred to John
Martyn Alternative School on April 19, 2011 for a history of “ungovernable behavior.” He had

disciplinary referrals at his regular school placement for skipping class, disrespect for authority,

1> Westbank Community School was unable to provide J.P. with special education services, and he was therefore
transitioned back to his regular school placement at Ellender Middle School on or around December 1, 2011.
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instruction, G.A.’s academic performance has suffered and he is still performing significantly
below grade level in all subjects.
VI.  Discrimination on the Basis of Race

A. The Disparate Impact Standard

Title VI of the Civil Rights Act of 1964 provides that: “No person in the United States
shall, on the ground of race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance.”*® The United States Department of Education has promulgated
regulations pursuant to Title VI that prohibit recipients of federal funds, including public
schools, from taking certain actions to the extent that those actions have a disparate impact on
groups protected by the statute.’’” In other words, a grantee of federal funds may not have a
neutral rule that produces disparate effects in the protected categories of race, color, or national
origin.

The language of Title VI’s enacting regulations pr
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The explicit language of the enacting regulations makes clear that recipients are
prohibited from administering policies and practices that have a disparate impact on groups
protected by the statute.

B. JPPSS’ Alternative School Policies and Practices Have a Disproportionate
Adverse Impact on African American Students

1. JPPSS Refers African American Students to Alternative School
Settings at Dramatically Higher Rates Than Their White Peers

JPPSS’ alternative school data overwhelmingly supports a finding that JPPSS’ punitive

and exclusionary alternative school policies and pr
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The disproportionate referral of African American students to the district’s alternative
schools is due to JPPSS’ policy of permitting principals or district personnel to discretionarily
place students in alternative schools for a pattern of minor school misconduct, such as dress code
violations, disrespect for authority, disturbing the classroom environment, or using profane
and/or obscene language. JPPSS’ disciplinary policy permits a principal to remove a student to
an alternative school for the remainder of the school year “on the fourth suspension.”®® If a
student exhibits a series of suspensions for using profanity, which is a suspendable offense under
JPPSS’ Procedures and Policies manual, upon the fourth referral for using profanity, the
principal may remove the student to the alternative school for the remainder of the school year.
In addition, JPPSS’ discipline policy permits a student to be removed to an alternative school

without a pattern of disciplinary misconduct “for the remainder of a school year, depending upon
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offense.? For the offense of “willful disobedience,” 70 African American students received
referrals to alternative schools compared to 14 white students. For the offense of “disrespect for
authority,” 48 African American students received referrals to alternative schools compared to
14 white students. For the offense of “disturbs class” or “habitual violation of school rules,” 48
African American students received referrals to alternative schools compared to 11 white
students.?® For the offense of “speaks profane and/or obscene language,” 18 African American
students received referrals to alternative schools compared to 5 white students.?* And for the
offense of “immoral practices,” 13 African American students received referrals to alternative

schools compared to 3 white students.?
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2. JPPSS Engages in a Practice of Waiting Days or Weeks to Officially
Transition Students to Alternative School Settings and These Delays
Disproportionately Impact African American Students

JPPSS’ practice of transitioning students from their regular schools to the alternative
schools takes days or weeks, during which time students sit out of school and receive no
educational instruction or services. These delays have a disparate impact on African American
students in JPPSS. For example, at Jefferson Community School, a JPPSS alternative school,
African American students wait an average of 18 days before they are transitioned to the
alternative school to begin receiving instruction, with several African American students waiting
more than 25 days.?® In comparison, white students wait an average of 12 days. The effect of
these transition practices is further demonstrated by the Complainants. J.P. sat out of school for
one month before he was transferred to Waggaman Alternative School from his regular school
placement, and again for over two weeks before he was transferred to Westbank Community
School from his regular school placement. C.B. was referred to John Martyn Alternative School
on April 19, 2011, but did not begin instruction at the alternative school until the start of the
2011-12 school year. These days represent missed instructional time in class and result in further
academic delays.

3. African American Students are Disproportionately Warehoused at JPPSS’

Alternative Schools for Months or Years as a Result of the District’s Exit
Criteria to Return to Reqular School

Upon placement at an alternative school in JPPSS, African American students are
warehoused there for months or even years at a time as a result of the district’s alternative school
“Student Support System” policy. The Student Support System policy is a rubric by which
students at the alternative schools have to earn a certain number of points and advance through

multiple levels in order to earn their way out of the alternative school setting and transition back

% Jefferson Community School, 2011-12 Active Student Data, Exhibit 4.
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to their regular school. The assignment of points is done at the discretion of teachers and
administrators at the alternative schools, and as a result, African American students are
frequently unable to earn enough discretionary points to adequately satisfy the criteria to earn
their way back to the regular classroom. Instead, they are warehoused in the alternative schools
for months or years. This racial disparity is demonstrated in the district’s alternative school
length of stay data. Specifically, the average length of stay for African American high school
students in JPPSS’ alternative schools is 115.3 days as compared to an average length of stay of
74.4 days for white high school students. The average length of stay for African American
middle school students in JPPSS’ alternative schools is 192 days as compared to an average

length of stay of 138.7 days for white middle school students.

Graph 2: JPPSS Alternative School Length Of Stay By Race
for each School Level
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Source: Jefferson Parish Public School System, Exhibit 1

As the above data demonstrates, Respondent JPPSS’ facially neutral alternative school
referral, transition, and exit policies and practices have a discriminatory effect on African

American students. It is well documented in national studies that African American students
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frequently bear the brunt of discretionary discipline referrals, and are less likely to receive more
lenient consequences once referred to the school office.? In addition, black students are almost
3.5 times more likely to be expelled from school than their white counterparts.®® This disparity
in JPPSS’ discretionary discipline referrals is demonstrated by Complainants C.B. and J.S.
Complainant C.B. was never involved in any fights or major infractions, but was sent to a JPPSS
alternative school for what the district determined was ungovernable behavior, including
skipping class, disrespect for authority, and using profanity. Similarly, D.S. was sent to an
alternative school on multiple occasions for ungovernable and inappropriate behavior, including
disobeying classroom rules and not following directions. In each instance, JPPSS could have

utilized more appropriate corrective remedies desig
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practices disproportionately affect African American children, these children bear the brunt of
the negative consequences, including psychological damage and harm to academic achievement.
VII. Discrimination on the Basis of Disability

A. Section 504 of the Rehabilitation Act and Title I1 of the ADA Prohibit
Discrimination on the Basis of Disability

Generally, public institutions may not discriminate against people with disabilities.

Section 504°°
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program or activity with respect to handicapped persons, or (iii) that
perpetuate the discrimination of another recipient if both recipients are
subject to common administrative control or are agencies of the same
State.*
It is therefore clear that the purpose of both Section 504 and Title 1l of the ADA is not to
just prohibit intentional discrimination by the school district against students with disabilities.
As the explicit language of the enacting regulations make clear, school districts, as recipients of

federal financial assistance, are forbidden from using “methods of administration (i) that have the

effect of the
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Graph 3: JPPSS Alternative School Referrals By Disability

for each School Level
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JPPSS’ discretionary referral policies permit school administrators and other JPPSS

personnel to unilaterally refer a student with a disability to the alternative school without regard

for the student’s Individualized Education Program (“IEP””) placement or accommodations.

Often these referrals are made because the student has exhibited a pattern of school misconduct

that is likely related to the student’s disability. Instead of providing increased behavior support

for students with disabilities by developing or amending a Functional Behavior Assessment or

Behavior Intervention Plan, JPPSS refers students with disabilities to the district’s alternative
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with disabilities are referred to the district’s alternative schools at alarming rates that result in a
discriminatory effect on students with disabilities.

JPPSS attempts to justify the unilateral change of placement by arguing that referrals to
the alternative school are a change in the student’s school site, not a change to a more restrictive
placement. Yet, the alternative schools in JPPSS are highly restrictive settings where students
with disabilities are not provided with equal educational opportunities as compared to the regular
education environment, nor are they provided the individualized educational programming they
are entitled to under Section 504 of the Rehabilitation Act. The educational program at the
district’s alternative schools is a one-size-fits-all program where every student is placed in front

of a computer screen all day to work through a series of four online academic courses, regardless
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their way” back to the regular classroom setting, in violation of the “least restrictive
environment” provisions of Section 504.*” Students with disabilities who are referred to the
district’s alternative school are unable to satisfy JPPSS’ alternative school exit policies and as a
result are warehoused in the alternative schools for months or years at a time. This
discriminatory effect on students with disabilities is demonstrated in the district’s alternative
school length of stay data. Specifically, the average length of stay for students with disabilities
in JPPSS’ alternative schools is 223.9 days as compared to an average length of stay of 94.5 days
for non-disabled students.*® At the elementary school level, students with disabilities languish at

alternative schools for an average of 180 days long

25



This discrepancy is caused by JPPSS’ “Student Support System” policy, the criteria by
which students at the alternative schools earn their way out of the alternative school setting back
to their regular educational setting.*® The policy has three levels of behavior management, and a
student cannot move from one level to the next unless they receive a certain number of points by
performing specific compliance behaviors for a particular number of consecutive days. If a

student achieves some progress in earning points based on good behavior and then has a
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JPPSS’ actions in establishing and maintaining alternative school referral and exit
policies which have the effect of discriminating against qualified students with disabilities

violate Section 504 of the Rehabilitation Actand T
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referrals, the length of transition time, and the length of stay for African American students and

students with disabilities at JPPSS’ alternative schools.

Dated this 17th day of May 2012.

Respectfully submitted,

[s/ Eden B. Heilman

Eden B. Heilman, Esq.

Katie Schwartzmann, Esq.
Jerri Katzerman, Esq.
Southern Poverty Law Center
4431 Canal Street

New Orleans, LA 70119
(504) 486-8982 (phone)
(504) 486-8947 (fax)

Jim Comstock-Galagan, Esqg.
Southern Disability Law Center
4431 Canal Street

New Orleans, LA 70119

(504) 486-8982 (phone)

(504) 486-8947 (fax)
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