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IN THE UNITED STATES DISTRICT COURT

- FOR THE NORTHERN DISTRICT OF ALABAMA
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Superintendent Craig Witherspoon, and BPD - have created a police state within the City’s
public high schools, stationing police officers known as School Resource Officers (“SRO™) in
each school, arming them with chemical weapons, and authorizing them to use those weapons to
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and law enforcement operate in close concert with one another, with school personnel frequently
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while attending schools. Mace is used so frequently and so indiscriminately in Birmingham’s

public high schools that each Class Representative — and all BCS students — faces a real and
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Oth grader at Woodlawn High School and was subject to the Alabama compulsory school

attendance law. Ala. Code § 16-28-3.
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High School, a school operated by BCS, at the time of the incidents described below in
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enforcement agency created by the Birmingham City Council. BPD is “charged with the i
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the city, and the enforcement of all criminal ordinances and criminal laws of the city and the
state.” General Code of the City of Birmingham, Public Safety and Protection, Title 9, Ch. 1:

Police Department. Under law, Defendant Roper is required to “direct, control and discipline all
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17. Defendant Officer M. Benson is a BPD employee assigned to the Special Victims

Division, Youth Services Unit, as a School Resource Officer (SRO). She is named as a
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presence of a conspiracy between BPD and BOE and their collective employees to violate the
Plaintiffs’ rights, the reasonableness of using mace against children who pose no public safety

risk, and the scope of the BOE’s duty to protect students from harm. Common factual issues
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STATEMENT OF FACTS

collectively serve approximately 8,000 students.

28.  Under the Alabama compulsory school attendance law, Ala. Code § 16-28-3, children
“between the ages of seven and seventeen are required fo attend school.

29.  Defendants BOE and Witherspoon enforce the Alabama compulsory school attendance

law through BCS attendance officers. BCS attendance officers identify students accused of

truancy and refer them to be prosecuted in the Jefferson County Family Court. Defendant Roper

guthorizes officers of the Birmingham Police Department (“BPD”) to locate and pick up students

accused of truancy, and return them to their respective schools.
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~"We put SROs (school resource officers) in there to manage the school and
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"They have over-relied on our officers, and our officers have responded,” Roper
said. "I think the school system should handle minor violations and the SROs
should be present and respond when it rises to a criminal level.”
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51.  BPD policy on the use of chemical weapons provides some limited guidance on

decontamination procedures:

A, Following the use of chemical spray the officer will ensure that the subject
receives adequate decontamination as soon as practical. The officer

should synp}v immediate medical aftention ifrequested bvthe subject. |

Y T




Case 2:10-cv-03314-SLB Document 8 Filed 01/07/11 Page 16 of 65

G R, i e Lt -

s

k

reasonable belief that a crime has been committed and that the
intended target committed the crime.
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62.  Asprovided below, these practices and customs have resulted in injury to the named
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and there is no question that he read it. Despite his awareneSS that SROs routinely use Freeze +P
against schoolchildren who pose no threat to éfﬁcers, to BCS staff, to other children, or to
themselves, Defendant Roper has failed to take action to prohibit — or even limit — the use of
Freeze +P on schoolchildren.
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from the altercation,

80. Defendant Nevitt and an unknown SRO responded to the incident. The unknown SRO




Case 2:10-cv-03314-SLB Document 8 Filed 01/07/11 Page 25 of 65

(,‘ > T R — — & T —




Case 2:10-cv-03314-SLB" Document 8 Filed 01/07/11 Page 26 of 65

[N ? il bl RS Tingd ey 1.d © gy Doy aul S

— =

G.8S. for the first time. When P.S. was about five feet away from G.S., an unknown SRO
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Defendant Clark sprayed a second blast of Freeze +P directly into G.S.’s face without warning,

causing G.S. to crumble to the ground.
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phiysical state and threatened to arrest her if she continued to ask about her daughter’s well-
being.

99,  Eventually, a Huffman faculty member escorted Ms. Stearnes into the school’s office,
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Plaintiff T.L.P.
104. At all relevant times, T.L.P. was five feet, two inches tall, 120 pounds, and petite in

stature.
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Pursuant to BCS policy, Defendant BOE “does not allow the use of corporal punishment as an
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enforce this policy and ensure that BCS personnel refrain from engaging in corporal punishment
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117.  Onoraround August 31, 2009, T.A.P: entereci a classroom to begin her third-block class.
As T.A.P. walked in, a substitute teacher approached her, accused her of smoking cigarettes, and
sent her to the school’s main office to see Assistant Principal Moss.

118. Outside of the main office, Assistant Priﬁcipal Moss accused T.A.P. of smelling like

cigarette smoke. T.A.P. explained that she had smoked a cigarette before school started and off
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backpack accidentally bumped Tarrant in the chest. T.A.P. then saw Tarrant reach for his belt.

Because she did not know what he was reaching for, T.A.P. panicked and ran.
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wear the contaminated clothing until she was released to her mother, Barbara Pettaway, at 5:00

p-m. that evening,
127.  Barbara Pettaway contacted Defendant BOE the next day to complain about Tarrant’s
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142.  As a direct and proximate result of Officer Benson’s actions, B.J. suffered emotional,

psvehological. and phvsical iniurv. B.L endured nausea. violent vorpjtine. blingdness fro more
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CLASS CLAIMS FOR DECLARATORY AND INJUNCTIVE RELIEF

COUNTI
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Amendment Rights to be Free from Excessive Force
Defendant Roper, in his official capacity
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Roper has violated and continues to violate the Fourth and Fourteenth Amendment rights of the

Plaintiff class.
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M

complaints, but also physically transport truant students back to school.
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deemed justified at its inception,‘ which it was not, the use of a chemical weapon against Plaintiff
J.W. was unconstitutional in that it was not reasonably related in scope to the circumstances
justifying the interference.

161.  Defendants Roper and Nevitt are liable pursuant to 42 U.S.C. § 1983 for sanctioning,
enforcing, and implementing a policy, custom, and practice of subjecting BCS students,

includine Plaintiff J.W.. to excessive force and illesal seizares. in vinlation of the Bangth and.
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interference in the first place, and were calculated to injure, punish, humiliate, and intimidate

' ﬂgintiff G.S. Accordinglv. Defendgnt Clark’s actions constitute an excesgjvelv intrusive seiyyre _
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Plaintiff P.S. in the face. The deployment of Freeze -+P against Plaintiff P.S. was also

unconstitutional in that it was not reasonably related in scope to the circumstances justifying the

ii%ggfgeme. . . ‘ —
7. Defendants Roper and Clark are liable pursuant to 42 U.S.C. § 1983 for sanctioning,
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42 U.5.C. § 1983 for sanclioning, enforcing, and implementing a policy, practice, and custom of
unreasonably and unconétitutionally subjecting BCS students, including Plaintiff T.L.P., to

excessive foree in violation of the Fourth and Fourteenth Amendments of the United States
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173. By the forgoing actions and inactions, Defendants Roper and Tarrant are liable pursuant
to 42 US.C, § 1983 for sanctioning, enforcing, and implementing a policy, practice and custom
of unreasonably and unconstitutionally subjecting BCS students, including Plaintiff T.A.P., to

excessive forqe in violation of the Fourth and Fourteenth Amendments of the Uilited States
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law, of which a reasonable person would have been aware, they are not entitled to qualified

immunity. The actions of these Defendants were intentional, malicious, reckless, and showed a.
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179. By the forgoing actions and inactions, these Defendants are liable pursuant to 42 U.S.C.
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Defendants BOE and Witherspoon breached their duty to protect J.W. as required by the
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Fourteenth Amendment and acted in clear vinlation ell-ggtahl
- — ——

o



‘ 1
Case 2:10-cv-03314-SLB Document 8 Filed 01/07/11 Page 47 of 65 ;

i
G.8. from Defendant Rover’s unlawful and illesal nolicies. nractices. and customs. Because |

Defendants BOE and Witherspoon breached their duty to protect G.S. as required by the {
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reasonable person would have been aware, they are not entitled to qualified immunity.
186, Plaintiff P.S. seeks compensatory and punitive damages from these Defendants.

COUNT XIII
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COUNT X1V
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COUNT XV

Damages for Fourteenth Amendment Vlolatlons Failure to Protect Plaintiff B.J.
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‘ COUNT XVII
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under the Fourth and Fourteenth Amendments
Defendant Roper, Defendant Birmingham Board of Education, and Defendant Witherspoon,
in their official and individual capacities
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203.  Plaintiff G.S. seeks compensatory damages from these Defendants.
COUNT XVIII

Damages for Conspiracy to Violate the Civil Rights of Plaintiff P.S.
' under the Fourth and Fourteenth Amendments
Defendant Roper, Defendant Birmingham Board of Education, and Defendant Witherspoon,
in their official and individual capacities

‘. 1

above, Defendants Roper and Clark have violated P.S.’s Fourth and Fourteenth Amendment
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COUNT XX

Damages for Conspiracy to Violate the Civil Rights of Plaintiff T.A.P.
under the Fourth and Fourteenth Amendments
Defendant Roper, Defendant Birmingham Board of Education, and Defendant Witherspoon,
in their official and individual capacities

212. Defendants Roper, BOE, and Witherspoon have engaged in a conspiracy to violate
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Fourth and Fourteenth Amendment rights by subjecting her to unreasonable and excessive force,

and an unlawful seizure in violation of the Fourth and Fourteenth Amendments of the U.S.
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COUNT XXI

Damages for Conspiracy to Violate the Civil Rights of Plaintiff B.J.
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COUNT XXI1
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enforcing, and implementing policies, customs, and practices that subject BCS students,

including G.S., to bodily harm in violation of Alabama law. Defendants Clark and Roper acted
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COUNT XXV
Damages for Assault and Battery on Plaintiff T.A.P., in Violation of Alabama Law
Defendant Roper, Defendant Moss, and Defendant Tarrant, in their official and individual

capacities

228. By deploying chemical spray against Plaintiff T.A.P. as a means of intimidation,

Defendant Tarrant committed the tort of assault and battery against T.A.P., in violation of
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intended to physically harm B.J, and caused him to fear imminent bodily harm.
232, Defendants Roper and Benson are liable pursuant to Alabama law for sanctioning,

enforcing, and implementing policies, customs, and practices that subject BCS students,
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violation of Alabama law. Defendant Tarrant intentionally and recklessly sprayed a young child
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incapacitated bv five adult men, Defepdant Tarrapt’s actions caused T.A.P. phvsical and
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241. Defendants Roper and Tarrant are liable pursuant to Alabama law for sanctioning,




Defendants Benson and Roper acted willfully, maliciously, and with a callous disregard or
indifference to B.J.’s rights, Because Defendants Benson and Roper acted willfully and

maliciously, they are not entitled to discretionary function immunity provided by Alabama law.
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PRAYER FOR RELIEF
WHEREFORE, the Plaintiffs pray that this Court grant the following relief:

1. Assume jurisdiction over this matter;

-~

3. Declare that the acts and omissions of all Defendants violate the U.S,
Constitution;
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Respectfully submitted this 7 day of January, 2011.
Ebony Glenn Howard
ASB-7247-076H
Mary C. Bauer
ASB-1181-R76B
SOUTHERN POVERTY LAW CENTER
400 Washington Avenue
Montgomery, Alabama 36104
334-956-8200
334-956-8481 (fax)

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on 7th day of January, 2011, a true and exact copy of the foregoing
was served by United States mail, postage prepaid, addressed as follows:

Mark S. Boardman
- — —ClayCarr - 3 LT L T T T e e

Boardman Can Hutcheson and Bennett P C.
400 Boardman Drive
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Office (205) 254-2369
Counsel for Birmingham Police Department
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1 , Counsel for Plaintiffs

| Southern Poverty Law Center

400 Washington Avenue
Montgomery, AL 36104

Email: ebony.howard@splcenter.org
mary.bauer@splcenter.org




