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public high schools, stationing police officers known as School Resource Officers (“SRO™) in

each school, arming them with chemical weapons, and authorizing them to use those weapons to
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while attending schools. Mace is used so frequently and so indiscriminately in Birmingham’s
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substantia 1 risk of future and repeated injury.
3. Accordingly, Plaintiffs IW., G.S., P.S., and T.L.P. bring this action on behalf of a class
composed of all current and future students who are or will be enrolled in any high school in the

Rirmineham ity Sehinnl system — all_of wham face and will cootivne tn face _a real and
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5. Plaintiff G.S. is an 18-year-old girl residing in Birmingham, Alabama. She is currently
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described below in paragraphs 87 through 104, she was enrolled as an 11th grader at Huffiman
High School and was subject to the Alabama compulsory school attendance law. Ala. Code

§ 16-28-3.

6. Plaintiff P.S. is a 16-yéar-01d girl residing in Birmingham, Alabama. She is currently

enrolled at Huffman High School, a school operated by BCS. She brings this action by and

throueh ber wather and leeal evandian LaTonva Stearnes At fhetime atiheincidenfs deseribed
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his mother and legal guardian, Renee Howard. Plaintiff B.J. seeks damages only.

Defendants
10, Defendant Birmingham Board of Education (“BOE™) is a nine-member. electedlegal »
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preservation of the peace and order of the city, the protection of all persons and property within

the city, and the enforcement of all criminal ordinances and criminal laws of the city and the
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JURISDICTION AND VENUE

18. The federal claims in this action arise under the Fourth and Fourteenth Amendments to

?Tgw States Congtitntinon and 42 1178 C 8 1083 Turisdiction i invoked noranant ta 2R

 —

U.S.C. § 1331 and § 1343(a).
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incidence of asthma. Fed. R. Civ. P. 23(a)(2).
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truancy and refer them to be prosecuted in the Jefferson County Family Court. Defendant Roper
authorizes officers of the Birmingham Police Department (“BPD”) to locate and pick up students

accused of truancy, and return them to their respective schools.

30. BPD is a municipal law enforcement agency “charged with the preservation of the neace

and order of [Birmingham], the protection of all persons and property of the city, and the
enforcement of all criminal ordinances and all criminal laws of the city and state.” General Code

of the City of Birmingham, Title 9: Public Safety and Protection, Ch. 1: Police Department.
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one magnet high school, and several middle schools with the formal consent and approval of
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po lice practices, such as use of Freeze +P (a pepper spray product) and physical force, while

engaging in school discipline.

meeting that the use of pepper spray by SROs against students in disciplinary measures is
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"We put SROs (school resource officers) in there to manage the school and
serious crimes, They are there if someone commits a felony or major crime,"” said

interim Birmingham school Superintendent Barbara Allen, "But sometimes we
4 . 1; i i iigﬂ—bdf‘ : gi‘n:n 1 :ir.bi[ Pl
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eye, (f) chemical injury to the eye, (g) blurred vision and redness in the eye, (h) blistering of the
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44.  Exposure to a pepper spray product such as Freeze +P also has severe respiratory effects.

Among the many Wﬁzwmmﬂmnﬂmmw
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48.  African American children comprise approximately 96% of the Birmingham City School
System,

49.  Applicable safety standards for use .of chemical agents, such as mace or pepper spray,
warn that directing the chemical directly into the eyes and face increases the risk of injury to the
eyes and that the stream from chemical agents should be directed towards the clothing on the

chest.

50.  The standard of care for individuals affected by pepper spray is to immediately ensure

4
_ i

E{l—

|
A

immediately flush tﬁe affected areas of the skin with water, especially the eyes if affected by the

chemical. In addition. the injured person’s clothing should be immediatel v removed to nrevent
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3. The chemical spray is not to be used by officers unless they have a
=& I .
s o

intended target committed the crime.

E. Any time chemical spray is used for controlling an offender[,] the
application of the chemical spray will end when the subject discontinues
resistance or aggression.

F. The chemical spray is best employed in one to two second bursts. The
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the nose being the best target area. This weapon is primarily an
inflammatorv agent. nroducine the followine results:

2. Swelling of the mucous membranes, which results in shallow
breathing ability.
3. Intense burning on sensitive parts of the body.
sk

H. It should be kept in mind by all concerned that any actual contact with
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56. The BPD’s Use of Force policy defines control as “[t]he force an officer uses to influence
or neutralize the unlawful, physical actions of a subject under arrest.”

57.  The expansive language contained in paragraph “C” of BPD’s policy on Chemical Spray
Subject Restraint: Non-Deadly Use of Force permits and encourages BPD officers, including

SROs, to recklessly deploy chemical weapons against individuals, including children, in
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i vaEilghe pmnisdaraei g

Plaintiffs and other BCS students and violated their Fourth and Fourteenth Amendment rights
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64, ___All Defendants are aware fhat SROs routinely use Freeze +P acainst students in the

seinli

other children, to the officer, to school personnel, or to herself. School leadership at every BCS
high school —'including but not limited to Jackson-Olin, Woodlawn, Huffinan, and Carver High
Schools — are aware that SROs use Freeze +P on students. See paragraphs 80 through 86, 87

through 104, 105 through 114, 115 through 129, and 130 through 143.
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supervisor and complete a Use of Force Information and Statement Report. These reports are

subject to regular review by high-level BPD officials to ensure conformity with departmental
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yelling a curse word, and that a 17-year-old BCS high school student was sprayed with mace and
arrested for being “loud and boisterous.” Defendant Roper was quoted extensively in the article,
and there is no question that he read it. Despite his awareness that SROs routinely use Freeze +P
against schoolchildren who pose no threat to officers, to BCS staff, to other children, or to

themselves, Defendant Roper has failed to take action to prohibit — or even limit — the use of

Freeze +P on schoolchildren.

either with abusive BPD practices and customs for the use of chemical weapons in BCS. In his
capacity as Chief of Police, Defendant Roper is aware of BPD policy, customs, and practices

concerning the use of Freeze +P on BCS students.
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with a copy of an Order by the Honorable Scott Vowell, Presiding Judge of the Jefferson County
Circuit Court. That Order provided, in pertinent part;

l. A copy of this Order shall be served by the Clerk of the Famlly Court [by]
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Superintendent of Educatlon Any obj ectlon to this Order must be filed with this
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Further, Defendant Roper has not made any effort to provide specialized training to officers to

neate them ahnnt the enerifie rieke af neina Bresees +P fand ather nenner cnrasr nendn
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children, in closed environments, and/or within populations with a higher than average incidence
of asthma.

78.  Instead, Defendant Roper has continued to condone and approve the abusive and brutal
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L™

Defendants BOE, Witherspoon, and Roper, Plaintiff J.W. suffered emotional, psychological, and
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physical state and threatened to arrest her if she continued to ask about her daughter’s well-
being.
100. Eventually, a Huffman faculty member escorted Ms. Stearnes into the school’s office,

where she saf for 45.my m@q_bmmmm&mm&wmmmgm::j

wait. Ms._Stearnes heard G.S. screaming “T can’t hreathe!” from the next raom

101. Neither school persoﬁnel nor Defendant Clark advised or allowed G.S. or P.S. to rinse
their eyes, wash their faces, or cha.ﬁge oﬁt of their contaminated clothing.

102. Nearly an hour after the incident on the school lawn, Defendant Clark took G.S. to
Cooper Green Hospital, but it was too late to provide any effective treatment or pain relief.

Hospital personnel informed G.S. that they could not provide her with any medical treatment and
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Plaintiff T.L.P.
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pounds, and has a muscular build.
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Detention Center (YDC) to wait for her mother. Because no one provided her with a change of

clothes, T.L.P. continued to wear the contaminated clothing while she waited at YDC. The
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Pursvant to BCS policy, Defendant BOE “does not allow the use of corporal punishment as an
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as a means of discipline.
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As T.A.P. walked in, a substitute teacher approached her, accused her of smoking cigarettes, and
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backpack accidentally bumped Tarrant in the chest. T.A.P. then saw Tarrant reach for his belt.

Because she did not know what he was reaching for, T.A.P. panicked and ran.
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wear the contaminated clothing until she was released to her mother, Barbara Pettaway, at 5:00

p.m. that evening.
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reckless and dangerous use of Freeze +P against T.A.P. A BOE representative told Ms.

| Pettawav that thev could not take any action against the schoolor Tarcant begcause Ms. Petfaway
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138. Officer Benson did not immediately seek medical attention for B.J., nor did she contact

before Officer Benson escorted him to the hospital. Officer Benson did not permit B.J. to wash

.JJ..L'....“ —l e e = =L pl.ALm_ M hﬁm‘: P= .
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143.  As adirect and proximate result of Officer Benson’s actions, B.J. suffered emotional,
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than five hours, numbness and burning in his face for more than 24 hours, severe head pains for
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Dg,clarama ind Tninnetive Relief fo Protect Plaintiffo? Fanvth and Fanrteenth
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151 .' By failing to train, supervise,. and monitor the use of Freeze +P by SROs in the
Birmingham schools, Defendant Roper has been deliberately indifferent to repeated and ongoing
violations of the Fourth and Fourteenth Amendment rights of the Class Representatives and the
class they seek to represent.

152.  Accordingly, the Class Representatives and the proposed class are entitled to a permanent
injunction to remedy the constitutional violations described above and to ensure that the
constitutional rights of Class Representatives and the plaintiff class are protected.

COUNT II
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complaints, but also physically transport truant students back to school. }

154,  As aresult of that custodial environment, Defendants BOE and Witherspoon have a i
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being injured by third parties while the students are on school property for the purpose of |

obtaining an education. Defendants BOE and Witherspoon have breached this constitutional
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158. Defendants Roper, BOE, and Witherspoon willfully and maliciously conspired among

themselves to deprive the Class Representatives and the other members of the class of their

rights under th

ourth and Fourteenth Amendments to the U.8. Constitntion. As nrovided

represented in this action by Defendant Roper, into BCS to administer school discipline and

conduct school arrests pursuant to unconstitutional policies, customs, and practices. Pursuant to

this agreemgnt. Defendants BOE and Withersnoon have effectively guthoriz optinne |
aut horize the 1negai eployment of chemical spray against schoolchildren.

159.  Accordingly, Defendants Roper, Witherspoon, and BOE are liable pursuant to 42 U.S.C,

§ 1983 for conspiring to violate the Fourth and Fourteenth Amendment rights of the Class
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deemed justified at its inception, which it was not, the use of a chemical weapon against Plaintiff
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162. Defendants Roper and Nevitt are liable pursuant to 42 U.S.C. § 1983 for sanctioning,
enforcing, and implementing a policy, custom, and practice of subjecting BCS students,
including Plaintiff J.W., to excessive force and illegal seizures, in violation of the Fourth and
M v
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Plaintiff G.S. Accordingly, Defendant Clark’s actions constitute an excessively intrusive seizure

in violation of the Fourth and Fourteenth Amendments of the United States Constitution.

unreasonably and unconstitutionally subjecting BCS students, including Plaintiff G.S., to
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Plaintiff P.S. in the face. The deployment of Freeze +P against Plaintiff P.S. was also
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171. By the forgoing actions and inactions, Defendants Roper and Nevitt are liable pursuant to
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Fourteenth Amendments. The deployment of Freeze +P against Plaintiff B.J. was both
unjustified and unreasonable in that that B.J. was already being physically restrained by two

adult men and posed no threat to the safety of others or the school environment. This seizure
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incapacitated by the chemical sprayed into his nose and mouth, Defendant Benson continued to
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clearly established rights under the Fourteenth Amendment. Defendants BOE and Witherspoon
have created a custodial environmental within the BCS system for all students subject to the
compulsory school attendance law. That custodial envifonment imposes a constitutional duty on
Defendants BOE and Witherspoon to ensure J.W.’s safety and well-being while he attends BCS.

Defendants BOE and Witherspoon breached that duty by authorizing and approving the use of

chepical wegpons agpinst BCS students, and by failine to take action to protect Plaintiff J.W,

N
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Witherspoon have violated Plaintiff J.W.’s rights in violation of the Fourteenth Amendment to
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Defendants BOE and Witherspoon to ensure G.S.’s safety and well-being while she attends BCS.

Defendants BOE and Witherspoon breached that duty by authorizing and approving the use of
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chemical weapons against BCS students, and by failing to take action to protect Plaintiff P.S. and

other students against the use of chemical weapons. Accordingly, Defendants BOE and

Witherspoon have violated Plaintiff P.S.’s rights in violation of the Fourteenth Amendment to
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193. By the forgoing actions and inactions, these Defendants are liable pursuant to 42 U.S8.C. §
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T.A.P. from Defendant Roper’s unlawful and illegal policies, practices, and customs. Because
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B.J. from Defendant Roper’s unlawful and illegal policies, practices, and customs. Because

Defendants BOE and Witherspoon breached their duty to protect B.J. as required by the
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Fourth and Fourteenth Amendments of the United States Constitution. Because Defendants
Roper, BOE, and Witherspoon conspired to subject I.W. to unlawful seizures and excessive

force, and acted in clear violation of well-established law, of which a reasonable person would

e
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COUNT XVII

Damages for Conspiracy to Violate the Civil Rights of Plaintiff G.S.
under the Fourth and Fourteenth Amendments :
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liable pursuant to 42 U.S.C. § 1983 for conspiring to violate Plaintiff G.S.’s rights under the
Fourth and Fourteenth Amendments of -the United States Constitution. Because Defendants

Roper, BOE, and Witherspoon conspired to subject G.S. to unlawful seizures and excessive
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Fourth and Fourteenth Amendment of the United States Constitution. Because Defendants

Roper, BOE, and Witherspoon conspired to subject T.A.P. to unlawful seizures and excessive
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220. By the forgoing actions and inactions, Defendants Roper, BOE, and Witherspoon are
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Individual Claims for Damages under Alabama Law

COUNT XXIHI

Damages for Assault and Battery on Plaintiff G.S., in Vlolatlon of Alabama Law
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rtnd 1 1LB1lrr arnd w-nld “haswler—Flo arr Anen e d

entitled to discretionary function immunity provided by Alabama law.
232. Defendant Moss intentionally tripped T.A.P., causing her to fall to the ground, and

ground his foot her in back. Defendant Moss also held T.A.P. to the ground as Defendant
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236. Plaintiff B.J. seeks compensatory damages from these Defendants.

COUNT XXVII
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Defendant Roper, in his official and individual capacities and !
Defendant Clark '

fear, Defendant Clark engaged in extreme and outrageous conduct in violation of Alabama law,
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Defendant Nevitt engaged in extreme and outrageous conduct in violation of Alabama law.
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248. Defendants Roper and Benson are liable pursuant to Alabama law for sanctioning,
enforcing,l and implementing policies, customs, and practices tliat subject BCS students,
including B.J , to extreme and intentional emotional distress in violation of Alabama law.
Defendants Benson and Roper acted willfully, maliciously, and with a callous disregard or

indifference to B.J."s rights. Because Defendants Benson and Roper acted willfully and
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249 Plaintiff BT segks gomunensatorviamases from these Detendants. i
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8. Grant any other relief the Court shall deem just and proper.
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Mary C. Bauer (ASB-1181-R76B)
SOUTHERN POVERTY LAW CENTER
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