


qualifying prior felony for purposes of sentencing under the Alabama Habitual Felony
Offender Sentencing Act. The Court mistakenly held that he three, thus subjecting him to a
mandatory life sentence. The Court then used its discretion to order that the sentence be life
without the possibility of parole.

3. The Court relied on three felony convictions arising from a Federal multi-count indictment—
N.D. GA 1:85-cr-108. Mr. Cruz was convicted of the following felonies stemming from that
indictment: one count of possession with the intent to distribute a controlled substance, one
count of conspiracy to distribute a controlled substance and one count of carrying a firearm
during or in relation to a drug trafficking offense in violation of § 18 U.S.C. 924 (c). None of
these convictions qualify for sentencing enhancements under the Alabama Habitual Offender
Sentencing Act.

4. First, neither of Mr. Cruz’s felony drug offenses from 1985 count as enhancements because
the Habitual Felony Offender Act does not apply to drug convictions prior to October 21,
1987. see Dobbins v. State, 716 So. 2d 231 (Ala. Crim. App. 1997).

5. Likewise, Mr. Cruz’s conviction for carrying a firearm during a drug offense does not qualify
as an enhancement under the HFOA. “As long as there is a state counterpart for a federal
crime, federal offense may be used for purposes of habitual felony offender statute.” Gwynne
v. State, 499 So. 2d 802 (Ala. Crim. App. 1986). There is no state counterpart felony for
carrying a firearm during a drug crime.*

6. At the time Mr. Cruz was convicted of the above-styled matter he only had one qualifying
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CERTIFICATE OF SERVICE

| hereby certify that on this, the 5 day of May, 2020, a true and correct copy of the
foregoing Petition was served on the office of the Jefferson County District Attorney’s Office via
email.

/s/ Adam Danneman (DANO038)
Adam Danneman




