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and to participate in groups. He needs help eating certain foods and in the bathroom (he
still wears a diaper and needs help accessing the sink - he is too little). He has glasses but
does tolerate them for long periods of time.”
12.The March 14, 2022 IEP Impact of Disability section states that in the area of
Social/Emotional/Behavioral: “[The student’s] weaknesses impact his ability to express
what he wants with words and tends to refuse things that he does not want until an adult
asks the right question. He uses yes or no with his head to communicate if he wants to do
something. He is very picky about who he wants to work with, walk with, or play (t)2 (0)20 ( r)-y <</ud



Chris Ragsdale
Page 4
February 14, 2023

have more independent skills and display more of his academic knowledge. Mom agrees
that he needs more time. All the members agreed.”

17.The IEP Team on March 14, 2022 agreed with the following services for the 2022-2023
school year outside the General Education classroom. The student’s case-manager
recommended: “60 minutes for math, writing, and reading for the next year to address his
IEP goals and the preschool curriculum. He needs direct and specialized instruction to
improve his fine motor skills, academic skills in math and reading, and to work on exposing
him to age appropriate material in the classroom. She also recommended 60 minutes of
behavior support throughout the day to address his social and emotional goals to provide
specialized instruction and direct instruction to work on playing with peers, interacting with
different adults, transitioning throughout the room, completing work with different adults.
We also are recommending 60 minutes daily living to help [the student] in the bathroom, on
the playground, and during feeding activities. Additionally, the student receives services in
Occupational therapy and Physical therapy each for 30 minutes weekly.” The IEP team
agreed with this recommendation.

18.The March 14, 2022 IEP determined placement for the student was in small group setting
because, “[The student] needs specialized instruction and support throughout his day for
communication, fine motor, gross motor, academics, daily living for eating, playground, and
toileting, and socialization/behavioral to help him participate in activities and interact with
peers. He needs a smaller environment to have direct instruction on his IEP goals and to
give him multiple opportunities to practice. Speech/Language: The IEP team determined
that [the student] will be seen in the small group setting for 60 minutes weekly so that he
may receive instruction related to his language goals in a smaller group environment so
that he can have multiple opportunities for practice. OT services will be provided in a small
group setting to address goals using individualized therapeutic activities.”

19.The parent submitted a letter written by William Sharpe, Ph.D., a licensed psychologist and
program director, to the district dated August 16, 2022. This letter states the following:
“[The student] ( ) is scheduled to begin a day treatment admission in
the Children’s Healthcare of Atlanta’s Multidisciplinary Feeding Program at the Children’s at
Forsyth Clinic in Cumming, GA on Thursday September 29, 2022. His admission will be 8
consecutive weeks in which he will be in treatment ~5 hours per day (e.g., 8:15amto 2:10
pm) Monday through Friday through his tentative discharge date of Wednesday November
23, 2022. These appointments are medically necessary to address severe food refusal and
food selectivity. Additionally, a caregiver will be required to accompany [the student] to
treatment daily throughout his admission.”

20.The parent stated in a telephone interview with the investigator n January 19, 2023
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e | understand that a student with a chronic health condition who is eligible for
intermittent Hospital/Homebound service must be anticipated to be absent for at
least three consecutive school days for each occurrence to be eligible for a
Hospital/Homebound visit. The parent, guardian or approved adult must notify the
Hospital Homebound Instructor at least five school 4 (hool)6t. efrior to the expected three
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33.The meeting notes section of the September 21, 2022 Amendment IEP meeting state the
following: “Regarding Hospital Home Bound (HHB), the program was designed to serve
students who are confined to their home or hospital due to medical reasons and are
therefore unable to attend school. In [the student’s] case the family is choosing a Private
Feeding Program due to food sensitivity and nutritional concerns. The program starts
[September 28, 2022] and is complete on [November 23, 2022]. The program runs
Monday-Friday from 8:15-3:00 pm. This program does not meet the eligibility criteria stated
in section 2-6[.] HHB services are for students confined to the home or hospital due to
medical or mental health conditions which is acute, catastrophic, and or chronic for
temporary or intermittent periods of time. While the school does see [the student] eat at
school, foods of various textures, we can appreciate the parental concern for nutritional
deficiency. Due to [the student’s] age the school is concerned about his stamina for
attending an all day program and then requiring him to work on specific academic lessons.
The committee decided that based on the definition of Hospital Homebound, [the student]
does not meet the criteria to receive Hospital Services. Mom does not agree with this
decision. No changes were made to the rest of the IEP.”

34.The September 21, 2022 IEP Amendment meeting notes state that the parent states “the
feeding pouches with fruit and vegetables are not available anymore, so he is not getting
the proper nutrition anymore. She further discusses his eating difficulties.”

35.According to the September 21, 2022 Amendment meeting notes, it states, in part, that
“The committee continued to go around the table to give their opinion on Hospital
Homebound Services. Mrs. Werenski (OT) looked at the medical definition said 't doesn't fit
because of him going outside of the house...Mrs. Mock
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teacher/evaluator, general education teacher, occupational therapist, and speech therapist
were in attendance. This meeting was held virtually and was recorded by both parties.

41. Additional notes for the October 12, 2022 Amendment meeting state that the definition of
HHB services were read aloud so everyone would again know what the team’s decision
was based on at the previous meeting.

42.The
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anything specifically about school hours. Mom disagrees with the decision.” No other
changes were made to the IEP.

44.For the second IEP Amendment meeting held on October 12, 2022, the result was that the
committee still denied HHB services.

45.The student returned to school on November 28, 2022 after he completed the feeding
program.

46.No document provided that is specifically entitled Prior Written Notice (PWN). The district
response states that, “The parent was provided prior written notice through the finalized
copy of the IEP amendment.”

47.The district states in its response that, “[o]n September 21, 2022, the IEP team convened
for an IEP amendment to address the parent’s request for hospital homebound services.
The team considered whether he required a more restrictive placement of hospital
homebound services but determined that he did not require a more restrictive environment
to access his education and benefit from his IEP. While Parent stated that it was medically
necessary, she admitted it was really for him to learn to self- feed and to eat more foods.
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regarding withdrawal since this is not a function of the IEP or special ed[ucation] we were
probably giving general information to mom that would be withdrawn still.”

53.According to an email from the school clerk at || il E/lementary School, “[The
student] was withdrawn from ||l ES on September 23", which was [the student’s]
last day of attendance. Because the enrolling adult did not provide a signed withdrawal
form, [a] 10-day waiting period from [the student’s] last day in attendance was required.
After the 10-day period elapsed, [the student] was withdrawn October 17" with a back-date
of September 23", [The student] was re-enrolled on [November 28, 2022].”

The findings are as follows:
1. Least restrictive environment (LRE) requirements (34 C.F.R. § 300.114)

Under the IDEA, each public agency must ensure that, to the maximum extent appropriate,
students with disabilities are educated with students who are not disabled and special
classes, separate schooling, or other removal of students with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that
education in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily. 34 C.F.R. § 300.114(a)(2).

The Georgia Board of Education Rules states, in part, that each LEA must ensure that a
continuum of alternative placements is available to meet the needs of children with
disabilities for special education and related services. Ga. Bd. of Educ. R. 160-4-7.07(3)(a).
The above continuum must (1) Include the alternative placements listed in the definition of
special education (instruction in regular classes, special classes, special schools, home
instruction, and instruction in hospitals and institutions); and (2) make provision for
supplementary services (such as resource room or itinerant instruction) to be provided in
conjunction with regular class placement. Ga. Bd. of Educ. R. 160-4-7.07(3)(b). The school
age placements include instruction inside the general education classroom, instruction
outside of the general education classroom for individuals and small groups, separate day
school or program, home-based instruction, residential placement in-state or out of state,
and hospital/homebound instruction program. Ga. Bd. of Educ. R. 160-4-7.07(3)(d).

Home-Based instruction may be used as a short-term placement option on occasions when
the parent and LEA agree at an IEP meeting with the following considerations: (i). A free
and appropriate public education (FAPE) is provided and includes access to the general
curriculum and an opportunity to make progress toward the goals and objectives included
in the IEP; (ii) home-based services must be reviewed no less than quarterly by the IEP
team; and (iii) all IEPs that require home-based placements will include a reintegration plan
for returning to the school setting. Ga. Bd. of Educ. R. 160-4-7.07(3)(d)(4).

Hospital/homebound instruction program (HHB) is used for students with disabilities who
are placed in a special education program and have a medically diagnosed condition that
will significantly interfere with their education and requires them to be restricted to their
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home or a hospital for a period of time. The LEA shall provide hospital/homebound
instruction to students with disabilities, under the requirements found in Georgia rule 160-4-
2-.31 Hospital Homebound Services. Ga. Bd. of Educ. R. 160-4-7.07(3)(d)(6).

The Georgia Hospital Homebound Services rule contains student eligibility criteria, how and
when the hospital/homebound services should be initiated, and How hospital/homebound
services should be provided. Ga. Bd. of Educ. R. 160-4-2-31. Hospital/Homebound (HHB)
Services are defined as “academic instruction and other services provided to eligible
students who are confined at home or in a health care facility for periods of time that would
prevent normal school attendance based upon certification of need by the licensed
physician or licensed psychiatrist who is treating the student for the presenting diagnosis.”
Ga. Bd. of Educ. R. 160-4-2-31(1)(d). Temporary HHB Service is defined as — HHB
instruction and other services for eligible students who have a medically diagnosed
physical or psychiatric condition, which confines the student to home or hospital and
restricts activities for nine weeks or less, but for a minimum of ten consecutive school days
or equivalent on a modified calendar or a minimum of five consecutive days on a high
school block schedule. Ga. Bd. of Educ. R. 160-4-2-31(1)(l). Intermittent HHB service is
defined as HHB instruction and other services for eligible students who have a medically
diagnosed chronic health condition which may cause the student to be absent at least a
total of 10 school days for intermittent periods per year or equivalent on a modified
calendar or five school days per year on a high school block schedule. Ga. Bd. of Educ. R.
160-4-2.31(1)(f).

Here, the parent asserts that the district denied eligibility for Hospital Homebound Services
(HHB) and failed to provide the student with special education and related services in an
alternative placement as needed.

The student is a student with a disability who resides in the district and is eligible for special
education and related services under the categories of Severe Developmental Delay (SDD)
and Speech-Language Impairment (SI). The records reflect that the March 14, 2022 IEP
Team agreed with the following services for the 2022-2023 school year Outside the
General Education Classroom: “60 minutes for math, writing, and reading for the next year
to address his IEP goals and the preschool curriculum. He needs direct and specialized
instruction to improve his fine motor skills, academic skills in math and reading, and to work
on exposing him to age appropriate material in the classroom. She also recommended 60
minutes of behavior support throughout the day to address his social and emotional goals
to provide specialized instruction and direct instruction to work on playing with peers,
interacting with different adults, transitioning throughout the room, completing work with
different adults. We also are recommending 60 minutes daily living to help [the student] in
the bathroom, on the playground, and during feeding activities. Additionally, the student
receives services in Occupational therapy and Physical therapy each for 30 minutes
weekly.” The March 14, 2022 IEP Functional/Daily Living section states in relation to his
eating: “[The student] is a very picky eater and tends to eat the same foods everyday. He is
occasionally willing to try new foods at cooking on Fridays. He wants certain adults to help
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feed him. He has started to help hold his food at lunch, but needs help squeezing his main
vegetable pouches. He is even holding his banana the peel is pulled down part way [sic].

The records indicate that, in anticipation of the student’s participation in a feeding program,
the parent submitted a letter to the school dated August 16, 2022 from Dr. Sharpe, a
licensed psychologist and program director for the Children’s Healthcare of Atlanta’s
Multidisciplinary Feeding Program. This letter states the following: “[The student]

is scheduled to begin a day treatment admission in the Children’s
Healthcare of Atlanta’s Multidisciplinary Feeding Program at Forsyth Clinic in Cumming, GA
on Thursday September 29, 2022. His admission will be 8 consecutive weeks in which he
will be in treatment ~5 hours per day (e.g., 8:15 am to 2:10 pm) Monday through Friday
through his tentative discharge date of Wednesday November 23, 2022. These
appointments are medically necessary to address severe food refusal and food selectivity.
Additionally, a caregiver will be required to accompany [the student] to treatment daily
throughout his admission.” (emphasis added).

The record reflects that in a telephone interview with investigator, the parent stated that
after she turned in Dr. Sharp’s letter, the school counselor sent her the paperwork to
complete for Hospital Homebound Services (HHB).

The record additionally reflects that the parent complete and signed the district's HHB
application. On September 16, 2022, Barbara McElhanon, MD filled out the medical portion
of the HHB application. On the medical form for the HHB application the doctor stated the
student’s diagnosis as follows: “[The student] is scheduled to begin an admission in the
Children's Multidisciplinary Feeding Program on [September 29, 2022] for assessment and
treatment of Severe Food Selectivity by type resulting in significant nutritional deficiency.
His diagnoses (ICD-10 CODE) are
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or hospital due to medical reasons and are therefore unable to attend school. In [the
student's] case the family is choosing a Private Feeding Program due to food sensitivity
and nutritional concerns. The program starts [September 29, 2022] and is complete on
[November 23, 2022]. The program runs Monday
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2. Implementation of IEP (34 C.F.R. § 300.320)

Under the IDEA, a student’s IEP must include, among other things, a statement of the
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Here, the complainant asserts that the district failed to provide the parent with all
educational records, which denied the parent an opportunity to meaningfully participate.
The complainant alleges that the district predetermined to deny HHB services for the
student, which denied the parent an opportunity to meaningfully participate in the
September 21, 2022 and October 12, 2022 IEP Team meetings.

On September 26, 2022 the parent, through counsel, sent letters to the district’s Director of
Special Education Compliance, requesting the students’ educational records in their
possession including any recordings and providing notice of the violations and demanding
corrective measures.

On October 3, 2022, according to the district’s Director of Compliance, she reviewed the
records that were requested by parent’s counsel to ensure accuracy and then gave them to
someone to send. The district’s director of compliance thought the records had been sent.

The record reflects that the district states in their response to this formal complaint that it
was not until the formal complaint was filed on December 16, 2022, that they were made
aware that records had not been received as requested. Upon receipt of the formal
complaint, the district researched whether the records had been sent. That same day, after
receiving the complaint and “realizing that there was human error in providing the records
to the family, the records were finally provided”. The parent’s attorney confirmed in an email
to the investigator on January 20, 2023 that he now has everything that was requested.

On whole, the records were requested on September 26, 2022 by the parent via counsel.
The requested educational records in its entirety were not sent by the district until after the
complaint was filed on December 16, 2022. While the delay appears to be inadvertent, the
records were not provided within 45 calendar days.

The district is not in compliance with Opportunity to examine records; parent participation in
meetings (34 C.F.R. § 300.501)

4. Prior notice by public agency/notice content (34 C.F.R. 8 300.503)

Under the IDEA, the parents of a student with a disability shall be provided written notice a
reasonable time before the public agency proposes or refuses to initiate or change the

identification, evaluation, or educational placement of a child or the provision of a free

appropriate public education (FAPE) to the child. 34 C.F.R. § 300.503(a).me0 (.)2 (503i1)6 (m)-3 (e )2C
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to obtain assistance in understanding the provisions of the Part B of the IDEA, (6) a
description of other options that the IEP Team considered and the reasons why those
options were rejected; and (7) a description of other factors that are relevant to the
agency'’s proposal or refusal. 34 C.F.R. § 300.503(b).

Under the GaDOE Special Education Rules, in most cases, the above Notice requirements
can be addressed by providing the parents(s) with a copy of documents such as the
consent to evaluate, consent for placement, evaluation report, eligibility report, invitation to
a meeting, the full individualized education program (IEP) (with minutes, if taken), and/or
relevant documents, as appropriate. Ga. Bd. of Educ. R. 160-4-7-.09(5)(c).

Here, the parent asserts in the formal complaint, that the district failed to provide the her
with prior written notice for the denial of HHB services. The district states in their response
that the IEP was used as Prior Written Notice to the parent.

The record reflects that the complainant did submit all required paperwork for HHB services
prior to the start of those services. There were two medical professionals that stated, in
writing, that this specialized feeding program was medically necessary for the student. The
parent asserts that she was told that hospital/homebound instruction had been approved
and there would be an IEP Team meeting set up to discuss the special education services
and supports as per the IEP that would be provided to the student.

The record shows at
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in nature. Plus, the team also felt that the student was not confined to the hospital or to his
home.

Based on the September 20, 2021 and the October 12, 2022 IEP Amendments, and
accompanying minutes from the meetings, some of the requirements of PWN through
those documents were met. First, “a description of the action proposed or refused by the
agency,” was shown through the minutes noting the IEP Teams proposal for the student
not to receive Hospital Homebound Services. See 34 C.F.R. § 300.503(b)(1). Second, “an
explanation of why the agency proposes or refuses to take the action” was shown through
the meeting minutes detailed discussion of the reasons why they refused it. They did point
out that this was a chronic condition, but still refused to provide services. Additionally in the
minutes, the IEP Team discussed how observations of the student shows he eats in school.
They did also discuss that they felt that the length of the student’s day based on past
history would be difficult for the child. See 34 C.F.R. § 300.503(b)(2).

Additionally, “a statement that the parents of a student with a disability have protection
under the procedural safeguards of Part B of IDEA [,] the means by which a copy of a
description of the procedural safeguards can be obtained [and] sources for parents to
contact to obtain assistance in understanding the provisions of the Part B of the IDEA” was
shown through the Parent Rights document provided to the parent at the September 21,
2022 and the October 12, 2022 IEP Team meetings. In addition the parent was told she
could reach out to the Director of Compliance with any questions or concerns. See 34
C.F.R. 8 300.503(b)(4)-(5).

Lastly, “a description of other options that the IEP Team considered and the reasons why
those options were rejected” and “a description of other factors that are relevant to the
agency'’s proposal or refusal,” were shown through the minutes describing options. The
only option that was presented to the parent by the district was if the student goes to the
program after 10 consecutive days of absence that on the 11" day he would be withdrawn.
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All required documentation should be sent to:

Dr. Scott Smith, Program Manager

Family Engagement and Dispute Resolution
Special Education Services and Supports
Georgia Department of Education
scsmith@doe.k12.ga.us

All decisions arising from this complaint process are final. There is no appeal or
reconsideration process for formal complaint investigations. However, parties retain their right
to utilize all dispute resolution processes. Failure of the Cobb County School District to
complete the required actions may result in the withholding of federal and/or state funds for
special education.

If you should have any questions, please contact Nykia Burke at nburke@doe.k12.ga.us or
404-807-1690.

Sincerely,
SS

s
- b

Wina Low, Ed.S., State Director
Division for Special Education Services and Supports

WL:ss

cc: George Morgan, Cobb County School District, Director of Special Education
Jessica Coleman, Cobb County School District, Special Education Compliance Director
, Parent/Complainant
Robin White, GaDOE Investigator
Glenda Henderson, GaDOE District Liaison



