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SUPPLEMENTAL STATEMENT OF INTERESTED PERSONS

In accordance with Federal Rule of Appellate Procedure 29(a) and Fifth
Circuit Rule 29.2, the undersigned counsel hereby certifies that, in addition to the
persons and entities listed in the Certificate of Interested Persons submitted by
Plaintiffs-Appellants in their Opening Brief on Rehearing En Banc, the following
persons or entities as described in the fourth sentence of Fifth Circuit Rule 28.2.1
have an interest in the outcome of this case. These representations are made in
order that the judges of this Court may evaluate possible disqualification or
recusal.
Amici:

Amici are the named plaintiffs in Hopkins v. Hosemann, No. 3:18-cv-188-
DPJ-FKB (S.D. Miss.):

Dennis Hopkins,

Herman Parker, Jr.,

Walter Wayne Kuhn, Jr.,

Byron Demond Coleman,

Jon O6Neal, and

Earnest Willhite,
each individually and on behalf of a class of individuals consisting of fi[a]ny
person who (a) is or becomes disenfranchised under Mississippi state law by

reason of a conviction of a disenfranchising offense, and (b) has completed the

term of incarceration, supervised release, parole, and/or probation for each such



conviction.o!
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Nothing in the 1890 Constitution provided fispecified parameters for
legislatorst deliberations, nor any requirement that legislators act in a race-neutral
mannero in restoring voting rights.” Rather, Section 253 fiallowed the legislators
complete discretion to determine whose voting rights to restore.0® Section 253
fiensured that whites caught up in the criminal justice system had a possible
remedy and could redeem theiro right to vote.® Dr. Pratt researched the restoration
of voting rights pursuant to Section 253 in the first three decades after the 1890
Constitution was enacted, and determined that the Mississippi Legislature restored
voting rights to at least 101 individuals during this time.*® Dr. Pratt found no
evidence that even a single African-American individual regained the right to vote
between 1890 and 1920.%

The criminal disenfranchisement provision of Section 241 and the legislative
re-enfranchisement provision of Section 253 together comprised a cohesive

racially discriminatory scheme that remains almost completely intact today. All but

"1d. at ] 54.
81d.
91d. at | 53.

10 Declaration of Dorothy O. Pratt, Ph.D., Dkt. 77-3, Harness v. Hosemann, No. 3:17-cv-00791-
DPJ-FKB, then consolidated with Hopkins v. Hosemann, No. 3:18-cv-00188-DPJ-FKB (S.D.
Miss.), at { 11.

11d. at 7 11-16.






PROCEDURAL BACKGROUND

In June 2018, the district court granted the Secretary of Stateés motion to
consolidate the Hopkins and Harness actions.®® The parties in both cases
subsequently filed cross-motions for summary judgment.

In August 2019, the district court denied the Hopkins Plaintiffsd motion for
summary judgment in its entirety, and granted the Secretary of Stateds motion for
summary judgment with respect to all claims except for the Hopkins Plaintiffso
race-based equal protection challenge to Section 253.1* The district court also
denied the Harness Plaintiffsi motion for summary judgment, granted the
Secretary of Stateds motion for summary judgment, and severed and dismissed the
Harness complaint.?® Finally, the district court certified, sua sponte, all of its
holdings in Hopkins for immediate interlocutory appeal.*®

A panel of this Court granted permission to appeal in Hopkins under 28

U.S.C. § 1292(b), and expedited the appeal.t” Following merits briefing, oral

13 See Order, Dkt. 34, Harness v. Hosemann, No. 3:17-cv-00791-DPJ-FKB (S.D. Miss. June 28,
2018).

14 See Order, Dkt. 91, Harness v. Hosemann, No. 3:17-cv-00791-DPJ-FKB, then consolidated
with Hopkins v. Hosemann, No. 3:18-cv-00188-DPJ-FKB (S.D. Miss. Aug. 7, 2019).

15 See id.

16 See id.



argument in Hopkins was held before a panel of this Court on December 3, 20190
nearly seven months before a different panel of this Court heard oral arguments in
Harness.'® The Hopkins panel has yet to issue its decision.

ARGUMENT

l. THE QUESTIONS RAISED BY THE HOPKINS PLAINTIFFS ARE
NOT BEFORE THE EN BANC COURT AND WILL NOT BE



plaintiffs, the legal questions raised by the Hopkins Plaintiffs are not before the en
banc Court and, respectfully, should not be addressed in the en banc opinion.
Moreover, even if this Court rules in favor of the Harness Plaintiffs, this Courtis
decision will not dispose of the Hopkins Plaintiffsj claims.

1.  MISSISSIPPI’'S CRIMINAL DISENFRANCHISEMENT SCHEME
RETAINS ITS ORIGINAL DISCRIMINATORY TAINT

As the Secretary of State has acknowledged, fia disenfranchisement law may
be invalidated if its challengers prove that racially discriminatory intent motivated
the enactment of the law and the State has never cured that improper intent.6°
Neither the fimere passage of time,0 Chen v. City of Houston, 206 F.3d 502, 518

(5th Cir. 2000), nor a

10



Court recently made this commonsense principle clear in Ramos v. Louisiana,
which struck down a racially motivated Louisiana law permitting nonunanimous
verdicts for the convictions of serious crimes.?° Louisiana originally adopted the
law following its 1898 constitutional convention, which aimed fito éestablish the
supremacy of the white race.60 140 S. Ct. 1390, 1394 (2020) (Gorsuch, J.). There
was no dispute that firace was a motivating factoro in the lawos original enactment.
Id. Louisiana revised and fieventually recodifiedo the law fiin new proceedings
untainted by racism.o Id. at 1401 n.44; see also id. at 1426 (Alito, J., dissenting)
(noting that fiLouisianads constitutional convention of 1974 adopted a new,
narrower [non-unanimous jury] rule, and its stated purpose was judicial

efficiency.0). Yet
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court incorrectly looked to the Mississippi Legislatureos failure to amend Section
241 during a comprehensive review of the stateds election laws in the 1980s, and
incorrectly concluded that this fishows the state would have passed [S]ection 241
as is without racial motivation.6?® The district court also erroneously considered
evidence concerning the Mississippi Legislatureds failure to amend Section 253 in

the 1980sO
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CERTIFICATE OF SERVICE

| hereby certify that, on July 29, 2021, an electronic copy of the foregoing
brief was filed with the Clerk of Court for the United States Court of Appeals for

the Fifth Circuit and served on all counsel using the appellate CM/ECF system.

Dated: July 29, 2021

/s/ Jonathan K. Youngwood

Jonathan K. Youngwood

SIMPSON THACHER & BARTLETT LLP
425 Lexington Avenue

New York, NY 10017

Phone: (212) 455-3539

Fax: (212) 455-2502
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17



CERTIFICATE OF COMPLIANCE

Undersigned counsel certifies that this brief complies with the type-volume
limitation of Federal Rule of Appellate Procedure 29(a)(5) and Fifth Circuit Rule
29 because this brief contains 3,031 words, excluding the parts of the brief
exempted by Federal Rule of Appellate Procedure 32(f) and Fifth Circuit Rule
32.2.

Undersigned counsel certifies that this brief complies with the typeface
requirements of Federal Rule of Appellate Procedure 32(a)(5) and Fifth Circuit
Rule 32.1 and the type style requirements of Federal Rule of Appellate Procedure
32(a)(6) because this brief has been prepared in a proportionally spaced typeface
using Microsoft Office Word and is set in Times New Roman font in a size

equivalent to 14 points or larger.

Dated: July 29, 2021

/s/ Jonathan K. Youngwood

Jonathan K. Youngwood

SIMPSON THACHER & BARTLETT LLP
425 Lexington Avenue

New York, NY 10017

Tel: (212) 455-3539
jyoungwood@stblaw.com
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